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TRIBAL  JUSTICE  ACT 


WEDNESDAY,  AUGUST  2,  1995 


U.S.  Sp:nate, 
Committee  on  Indian  Ai<^fairs, 

Washington,  DC. 
The  committee  met,  pursuant  to  notice,  at  9:29  a.m.  in  room  485, 
Senate  Russell  Building,  Hon.  Daniel  K.  Inouye  (vice  chairman  of 
the  committee)  presiding. 

Present:  Senators  McCain,  Inouye,  and  Simon. 

STATEMENT  OF  HON.  DANIEL  K.  INOUYE,  U.S.  SENATOR  FROM 
HAWAII,  VICE  CHAIRMAN,  COMMITTEE  ON  INDIAN  AFFAIRS 

Senator  Inouye.  Good  morning  and  welcome  to  the  hearing  of 
the  Committee  on  Indian  Affairs.  First  of  all,  I  wish  to  commend 
the  chairman  of  this  committee  and  the  primary  sponsor  of  this 
bill.  Senator  McCain,  for  his  continuing  efforts  to  secure  support 
for  the  development,  the  operation  and  improvement  of  tribal  judi- 
cial systems. 

As  manv  of  you  who  are  gathered  here  today  are  aware,  the  pas- 
sage of  tnis  much-needed  legislation  during  the  103d  Congress 
came  after  6  years  of  work  by  tribal  leaders,  tribal  court  judges  and 
both  the  House  and  the  Senate.  The  committee  held  many  hearings 
as  well  as  scores  of  meetings,  discussions,  strategy  sessions  and 
heated  debates  on  tribal  court  legislation  prior  to  the  passage  of 
this  Indian  Tribal  Justice  Act. 

What  we  hope  to  achieve  with  the  passage  of  this  bill  is  to  ad- 
dress the  long-neglected  needs  of  the  Indian  judicial  systems.  So  it 
is  critical  that  we  understand  how  the  witnesses  who  are  here 
today  view  the  implementation  of  the  Justice  Act  since  its  passage 
in  December  1993. 

However,  before  we  hear  from  the  witnesses,  I  would  like  to  take 
a  few  moments  and  provide  a  brief  overview  of  the  manner  in 
which  the  Indian  Tribal  Justice  Act  proposes  to  address  the  needs 
of  the  tribal  justice  systems.  First  of  all,  the  act  provides  Federal 
resources  to  tribal  governments  by  authorizing  $50  million  per  year 
for  each  fiscal  year  from  1994  through  the  year  2000  for  base  sup- 
port funding  for  tribal  judicial  systems.  The  act  requires  that  the 
base  support  funding  formula  be  developed  in  consultation  with 
tribes  and  that  all  base  support  funding  be  distributed  on  the  basis 
of  a  formula  which  takes  into  account  such  factors  as  reservation 
size,  population  and  case  loads. 

Second,  the  act  provides  for  the  establishment  of  the  Office  of 
Tribal  Justice  Support  in  the  Bureau  of  Indian  Affairs  [BIA]  to  car- 

(1) 


ryout  the  purposes  of  this  act  and  directs  the  transfer  of  all  func- 
tions of  the  branch  of  judicial  services  to  the  office.  The  Tribal  Jus- 
tice Support  Office  has  the  authority  to  assist  tribes  in  the  develop- 
ment of  all  aspects  of  tribal  justice  systems,  either  directly  or 
through  grants  and  contracts.  The  Office  is  also  provided  with  the 
authority  to  serve  as  a  clearinghouse  for  information  on  tribal  jus- 
tice systems  and  to  conduct  an  annual  survey  of  their  resource 
needs  through  a  contract  with  an  independent,  non-Federal  entity. 

The  act  authorizes  the  annual  appropriation  of  $7  million  for  the 
Office  of  Tribal  Justice  Support  to  provide  training  and  technical 
assistance  which  may  be  provided  directly  by  the  BIA  or  under  self- 
determination  contracts,  and  for  the  survey  of  the  conditions  of 
tribal  court  systems.  The  act  authorizes  an  additional  $500,000  per 
year  for  the  administrative  expenses  of  the  office,  and  an  additional 
$400,000  to  carryout  the  survey. 

Finally,  if  two  or  more  tribes  elect  to  form  a  tribal  judicial  con- 
ference, the  act  authorizes  the  Secretary  of  the  Interior  to  enter 
into  self-determination  contracts  with  the  tribal  judicial  con- 
ferences and  provides  authority  for  the  appropriation  of  up  to 
$500,000  annually  to  fund  the  administrative  costs  of  such  a  con- 
ference. 

It  is  my  understanding  that  since  the  Indian  Tribal  Justice  Act 
was  enacted  into  law,  the  only  request  for  appropriations  by  the 
administration  was  for  $5  million  for  fiscal  year  1996.  However, 
this  request  for  startup  funding  was  eliminated  in  the  House,  and 
there  were  no  provisions  for  funding  for  the  act  in  the  Senate's  in- 
terior appropriations  bill. 

It  is  also  my  understanding  that  the  only  funding  currently 
available  for  tribal  judicial  systems  in  fiscal  year  1995  is 
$14,102,000  for  the  tribal  courts  program  and  $1,463,000  for  the 
special  tribal  courts  program.  In  fiscal  year  1996,  the  President's 
budget  does  not  request  any  funding  for  the  special  court  programs, 
leaving  approximately  $14  million  available  to  meet  the  needs  of 
approximately  250  tribal  courts  and  152  tribal  appellate  courts. 

In  1970,  a  Presidential  proclamation  ushered  in  a  new  policy  of 
self-determination  to  guide  relationships  between  the  United  States 
and  Indian  tribes.  Since  that  time,  Indian  tribal  governments  have 
experienced  a  phenomenal  increase  in  their  recognition  as  sov- 
ereign self-governing  entities.  As  with  the  judicial  systems  of  State 
and  Federal  Grovemments,  tribal  courts  perform  critical  functions 
in  the  administration  of  the  modern  tribal  governments.  The  In- 
dian Tribal  Justice  Act  was  enacted  by  the  Congress  in  recognition 
of  the  fact  that  tribal  judicial  systems  are  essential  to  the  tribal 
governments  and  serve  as  important  forums  for  ensuring  the  expe- 
ditious and  effective  administration  of  justice. 

Today,  there  are  approximately  250  Indian  tribal  trial  courts, 
and  152  appellate  courts  that  depend  on  the  implementation  of  this 
act.  Unfortunately,  the  Federal  resources  for  the  tribal  judicial  sys- 
tem improvements  have  not  kept  pace  vrith  their  increase  in  num- 
ber, responsibility,  complexity  and  jurisdictional   scope  of  Indian 

[Text  of  Public  Law  103-176  follows:] 
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Public  Law  103-176 
103d  Congress 

An  Act 

Dec  3   1993 

'- — ' To  assist  the  development  of  tribal  judicial  systems,  and  for  other  purposes. 

[H.R.  1268] 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
Indian  Tribal         the  United  States  of  America  in  Congress  assembled, 
Justice  Act. 
25  use  3601  SECTION  1.  SHORT  TITLE. 

This  Act  may  be  cited  as   the  "Indian  Tribal  Justice  Act". 

25  use  3601.  SEC.  2.  FI>fDINGS. 

The  Congress  finds  and  declares  that — 

(1)  there  is  a  government-to-government  relationship 
between  the  United  States  and  each  Indian  tribe; 

(2)  the  United  States  has  a  trust  responsibility  to  each 
tribal  government  that  includes  the  protection  of  the  sov- 
ereignty of  each  tribal  government; 

(3)  Congress,  through  statutes,  treaties,  and  the  exercise 
of  administrative  authorities,  has  recognized  the  self-determina- 
tion, self-reliance,  and  inherent  sovereignty  of  Indian  tribes; 

(4)  Indian  tribes  possess  the  inherent  authority  to  establish 
their  own  form  of  government,  including  tribal  iustice  systems; 

(5)  tribal  justice  systems  are  an  essential  part  of  tribal 
governments  and  serve  as  important  forums  for  ensuring  public 
health  and  safety  and  the  political  integrity  of  tribal  govern- 
ments; 

(6)  Congress  and  the  Federal  courts  have  repeatedly  recog- 
nized tribal  justice  systems  as  the  appropriate  forums  for  the 
adjudication  of  disputes  affecting  personal  and  property  rights; 

(7)  traditional  tribal  justice  practices  are  essential  to  the 
maintenance  of  the  culture  and  identity  of  Indian  tribes  and 
to  the  goals  of  this  Act; 

(8)  tribal  justice  systems  are  inadequately  funded,  and 
the  lack  of  adequate  funding  impairs  their  operation;  and 

(9)  tribal  government  involvement  in  and  commitment  to 
improving  tribal  justice  systems  is  essential  to  the  accomplish- 
ment of  the  goals  of  this  Act. 

25  use  3602.  SEC.  3.  DEFINITIONS. 

For  purposes  of  this  Act: 

(1)  The  term  "Bureau"  means  the  Bureau  of  Indian  Affairs 
of  the  Department  of  the  Interior. 

(2)  The  term  "Courts  of  Indian  Offenses"  means  the  courts 
established  pursuant  to  part  11  of  title  25,  Code  of  Federal 
Regulations. 

(3)  The  term  "Indian  tribe"  means  any  Indian  tribe,  band, 
nation,  pueblo,  or  other  organized  group  or  community,  includ- 
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ing  any  Alaska  Native  entity,  which  administers  justice  under 
its  inherent  authority  or  the  authority  of  the  United  States 
and  which  is  recognized  as  eligible  for  the  special  programs 
and  services  provided  by  the  United  States  to  Indian  tribes 
because  of  their  status  as  Indians. 

(4)  The  term  "judicial  personnel"  means  any  judge,  mag- 
istrate, court  counselor,  court  clerk,  court  administrator,  bailiff, 
probation  officer,  officer  of  the  court,  dispute  resolution 
facilitator,  or  other  official,  employee,  or  volunteer  within  the 
tribal  justice  system. 

(5)  The  term  "Office"  means  the  Office  of  Tribal  Justice 
Support  within  the  Bureau  of  Indian  Affairs. 

(6)  The  term  "Secretary"  means  the  Secretary  of  the 
Interior. 

(7)  The  term  "tribal  organization"  means  any  organization 
defined  in  section  4(1)  of  the  Indian  Self-Determination  and 
Education  Assistance  Act. 

(8)  The  term  "tribal  justice  system"  means  the  entire 
judicial  branch,  and  employees  thereof,  of  an  Indian  tribe, 
including  (but  not  limited  to)  traditional  methods  and  forums 
for  dispute  resolution,  lower  courts,  appellate  courts  (including 
intertribal  appellate  courts),  alternative  dispute  resolution  sys- 
tems, and  circuit  rider  systems,  established  by  inherent  tribal 
authority  whether  or  not  they  constitute  a  court  of  record. 

TITLE  I— TRIBAL  JUSTICE  SYSTEMS 

SEC.  101.  OFFICE  OF  TRIBAL  JUSTICE  SUPPORT.  25  USC  .361 1 

(a)  Establishment.— There  is  hereby  established  within  the 
Bureau  the  Office  of  Tribal  Justice  Support.  The  purpose  of  the 
Office  shall  be  to  further  the  development,  operation,  and  enhance- 
ment of  tribal  justice  systems  and  Courts  of  Indian  Offenses. 

(b)  Transfer  of  Existing  Functions  and  Personnel. — All 
functions  performed  before  the  date  of  the  enactment  of  this  Act 
by  the  Branch  of  Judicial  Services  of  the  Bureau  and  all  personnel 
assigned  to  such  Branch  as  of  the  date  of  the  enactment  of  this 
Act  are  hereby  transferred  to  the  Office  of  Tribal  Justice  Support. 
Any  reference  in  any  law,  regulation,  executive  order,  reorganization 
plan,  or  delegation  of  authority  to  the  Branch  of  Judicial  Services 
is  deemed  to  be  a  reference  to  the  Office  of  Tribal  Justice  Support. 

(c)  Functions. — In  addition  to  the  functions  transferred  to 
the  Office  pursuant  to  subsection  (b),  the  Office  shall  perform  the 
following  functions: 

(1)  Provide  funds  to  Indian  tribes  and  tribal  organizations 
for  the  development,  enhancement,  and  continuing  operation 
of  tribal  justice  systems. 

(2)  Provide  technical  assistance  and  training,  including  pro- 
grams of  continuing  education  and  training  for  personnel  of 
Courts  of  Indian  Offenses. 

(3)  Study  and  conduct  research  concerning  the  operation 
of  tribal  justice  systems. 

(4)  Promote  cooperation  and  coordination  among  tribal  jus- 
tice systems  and  the  Federal  and  State  judiciary  systems. 

(5)  Oversee  the  continuing  operations  of  the  Courts  of 
Indian  Offenses. 
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(6)  Provide  funds  to  Indian  tribes  and  tribal  organizations 
for  the  continuation  and  enhancement  of  traditional  tribal 
judicial  practices. 

(d)  No  Imposition  of  Standards. — Nothing  in  this  Act  shall 
be  deemed  or  construed  to  authorize  the  Office  to  impose  justice 
standards  on  Indian  tribes. 

(e)  Assistance  to  Tribes. — (1)  The  Office  shall  provide  tech- 
nical assistance  and  training  to  any  Indian  tribe  or  tribal  organiza- 
tion upon  request.  Technical  assistance  and  training  shall  include 
(but  not  be  limited  to)  assistance  for  the  development  of — 

(A)  tribal  codes  and  rules  of  procedure; 

(B)  tribal  court  administrative  procedures  and  court  records 
management  systems; 

(C)  methods  of  reducing  case  delays; 

(D)  methods  of  alternative  dispute  resolution; 

(E)  tribal  standards  for  judicial  administration  and  conduct; 
and 

(F)  long-range  plans  for  the  enhancement  of  tribal  justice 
systems. 

(2)  Technical  assistance  and  training  provided  pursuant  to  para- 
graph (1)  may  be  provided  through  direct  services,  by  contract 
with  independent  entities,  or  through  grants  to  Indian  tribes  or 
tribal  organizations. 

(f)  Information  Clearinghouse  on  Tribal  Justice  Sys- 
tems.— The  Office  shall  maintain  an  information  clearinghouse 
(which  shall  include  an  electronic  data  base)  on  tribal  justice  sys- 
tems and  Courts  of  Indian  Offenses,  including  (but  not  limited 
to)  information  on  staffing,  funding,  model  tribal  codes,  tribal  justice 
activities,  and  tribal  judicial  decisions.  The  Office  shall  take  such 
actions  as  may  be  necessary  to  ensure  the  confidentiality  of  records 
and  other  matters  involving  privacy  rights. 

SEC.  102.  SURVEY  OF  TRIBAL  JUDICLVL  SYSTEMS. 

(a)  In  General. — Not  later  than  six  months  after  the  date 
of  the  enactment  of  this  Act,  the  Secretary,  in  consultation  with 
Indian  tribes,  shall  enter  into  a  contract  with  a  non-Federal  entity 
to  conduct  a  survey  of  conditions  of  tribal  justice  systems  and 
Courts  of  Indian  Offenses  to  determine  the  resources  and  funding, 
including  base  support  funding,  needed  to  provide  for  expeditious 
and  effective  administration  of  justice.  The  Secretary,  in  like  man- 
ner, shall  annually  update  the  information  and  findings  contained 
in  the  survey  required  under  this  section. 

(b)  Local  Conditions. — In  the  course  of  any  annual  survey, 
the  non-Federal  entity  shall  document  local  conditions  of  each 
Indian  tribe,  including,  but  not  limited  to — 

(1)  the  geographic  area  and  population  to  be  served; 

(2)  the  levels  of  functioning  and  capacity  of  the  tribal 
justice  system; 

(3)  the  volume  and  complexity  of  the  caseloads; 

(4)  the  facilities,  including  detention  facilities,  and  program 
resources  available; 

(5)  funding  levels  and  personnel  staffing  requirements  for 
the  tribal  justice  system;  and 

(6)  the  training  and  technical  assistance  needs  of  the  tribal 
justice  system. 

(c)  Consultation  With  Indl\n  Tribes. — The  non-Federal 
entity  shall  actively  consult  with  Indian  tribes  and  tribal  organiza- 
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tions  in  the  development  and  conduct  of  the  surveys,  including 
updates  thereof,  under  this  section.  Indian  tribes  and  tribal 
organizations  shall  have  the  opportunity  to  review  and  make  rec- 
ommendations regarding  the  findings  of  the  survey,  including 
updates  thereof,  prior  to  final  publication  of  the  survey  or  any 
update  thereof.  After  Indian  tribes  and  tribal  organizations  have  Reports 
reviewed  and  commented  on  the  results  of  the  survey,  or  any 
update  thereof,  the  non-Federal  entity  shall  report  its  findings, 
together  with  the  comments  and  recommendations  of  the  Indian 
tribes  and  tribal  organizations,  to  the  Secretary,  the  Committee 
on  Indian  Affairs  of  the  Senate,  and  the  Subcommittee  on  Native 
American  Affairs  of  the  Committee  on  Natural  Plesources  of  the 
House  of  Representatives. 

SEC.   103.  BASE  SUPPORT  FUNDING  FOR  TRIBAL  JUSTICE  SYSTEMS.      25  USC  3613 

(a)  In  General. — Pursuant  to  the  Indian  Self-Determination 
and  Education  Assistance  Act,  the  Secretary  is  authorized  (to  the 
extent  provided  in  advance  in  appropriations  Acts)  to  enter  into 
contracts,  grants,  or  agreements  with  Indian  tribes  for  the  perform- 
ance of  any  function  of  the  Ofiice  and  for  the  development,  enhance- 
ment, and  continuing  operation  of  tribal  justice  systems  and 
traditional  tribal  judicial  practices  by  Indian  tribal  governments. 

(b)  Purposes  for  Which  Financial  Assistance  May  Be 
Used. — Financial  assistance  provided  through  contracts,  grants,  or 
agreements  entered  into  pursuant  to  this  section  may  be  used 
for — 

(1)  planning  for  the  development,  enhancement,  and  oper- 
ation of  tribal  justice  systems; 

(2)  the  employment  of  judicial  personnel; 

(3)  training  programs  and  continuing  education  for  tribal 
judicial  personnel; 

(4)  the  acquisition,  development,  and  maintenance  of  a 
law  library  and  computer  assisted  legal  research  capacities; 

(5)  the  development,  revision,  and  publication  of  tribal 
codes,  rules  of  practice,  rules  of  procedure,  and  standards  of 
judicial  performance  and  conduct; 

(6)  the  development  and  operation  of  records  management 
systems; 

(7)  the  construction  or  renovation  of  facilities  for  tribal 
justice  systems; 

(8)  membership  and  related  expenses  for  participation  in 
national  and  regional  organizations  of  tribal  justice  systems 
and  other  professional  organizations;  and 

(9)  the  development  and  operation  of  other  innovative  and 
culturally  relevant  programs  and  projects,  including  (but  not 
limited  to)  programs  and  projects  for — 

(A)  alternative  dispute  resolution; 

(B)  tribal  victims  assistance  or  victims  services; 

(C)  tribal   probation   services   or   diversion   programs; 

(D)  juvenile  services  and  multidisciplinary  investiga- 
tions of  child  abuse;  and 

(E)  traditional  tribal  judicial  practices,  traditional 
tribal  justice  systems,  and  traditional  methods  of  dispute 
resolution. 

(c)  Formula. — (1)  Not  later  than  180  days  after  the  date  of    Regulations. 
the  enactment  of  this  Act,  the  Secretary,  with  the  full  participation 

of  Indian  tribes,  shall  establish  and  promulgate  by  regulation,  a 
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formula  which  establishes  base  support  funding  for  tribal  justice 
systems  in  carrjdng  out  this  section. 

(2)  The  Secretary  shall  assess  caseload  and  staffing  needs  for 
tribal  justice  systems  that,  take  into  account  unique  geographic 
and  demographic  conditions.  In  the  assessment  of  these  needs, 
the  Secretary  shall  work  cooperatively  with  Indian  tribes  and  tribal 
organizations  and  shall  refer  to  any  data  developed  as  a  result 
of  the  surveys  conducted  pursuant  to  section  102  and  to  relevant 
assessment  standards  developed  by  the  Judicial  Conference  of  the 
United  States,  the  National  Center  for  State  Courts,  the  American 
Bar  Association,  and  appropriate  State  bar  associations. 

(3)  Factors  to  be  considered  in  the  development  of  the  base 
support  funding  formula  shall  include,  but  are  not  limited  to — 

(A)  the  caseload  and  staffing  needs  identified  under  para- 
graph (2); 

(B)  the  geographic  area  and  population  to  be  served; 

(C)  the  volume  and  complexity  of  the  caseloads; 

(D)  the  projected  number  of  cases  per  month; 

(E)  the  projected  number  of  persons  receiving  probation 
services  or  participating  in  diversion  programs;  and 

(F)  any  special  circumstances  warranting  additional  finan- 
cial assistance. 

(4)  In  developing  and  administering  the  formula  for  base  sup- 
port funding  for  the  tribal  judicial  systems  under  this  section, 
the  Secretary  shall  ensure  equitable  distribution  of  funds. 

25  use  3614  SEC.  104.  TRIBAL  JUDICIAL  CONFERENCES. 

The  Secretary  is  authorized  to  provide  funds  to  tribal  judicial 
conferences,  under  section  101  of  this  Act,  pursuant  to  contracts 
entered  into  under  the  authority  of  the  Indian  Self-Determination 
and  Education  Assistance  Act  for  the  development,  enhancement, 
and  continuing  operation  of  tribal  justice  systems  of  Indian  tribes 
which  are  members  of  such  conference.  Funds  provided  under  this 
section  may  be  used  for — 

(1)  the  employment  of  judges,  magistrates,  court  counselors, 
court  clerks,  court  administrators,  bailiffs,  probation  officers, 
officers  of  the  court,  or  dispute  resolution  facilitators; 

(2)  the  development,  revision,  and  publication  of  tribal 
codes,  rules  of  practice,  rules  of  procedure,  and  standards  of 
judicial  performance  and  conduct; 

(3)  the  acquisition,  development,  and  maintenance  of  a 
law  library  and  computer  assisted  legal  research  capacities; 

(4)  training  programs  and  continuing  education  for  tribal 
judicial  personnel; 

(5)  the  development  and  operation  of  records  management 
systems; 

(6)  planning  for  the  development,  enhancement,  and  oper- 
ation of  tribal  justice  systems;  and 

(7)  the  development  and  operation  of  other  innovative  and 
culturally  relevant  programs  and  projects,  including  (but  not 
limited  to)  programs  and  projects  for — 

(A)  alternative  dispute  resolution; 

(B)  tribal  victims  assistance  or  victims  services; 

(C)  tribal   probation   services  or  diversion   programs; 

(D)  juvenile  services  and  multidisciplinary  investiga- 
tions of  child  abuse;  and 
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(E)  traditional  tribal  judicial  practices,  traditional  jus- 
tice systems,  and  traditional  methods  of  dispute  resolution. 

TITLE  II— AUTHORIZATIONS  OF 
APPROPRIATIONS 

SEC.  201.  TRfflAL  JUSTICE  SYSTEMS.  25  USC  3621. 

(a)  Office. — There  is  authorized  to  be  appropriated  to  carry 
out  the  provisions  of  sections  101  and  102  of  this  Act,  $7,000,000 
for  each  of  the  fiscal  years  1994,  1995,  1996,  1997,  1998,  1999, 
and  2000.  None  of  the  funds  provided  under  this  subsection  may 
be  used  for  the  administrative  expenses  of  the  OfTlce. 

(b)  Base  Support  Funding  for  Tribal  Justice  Systems. — 
There  is  authorized  to  be  appropriated  to  carry  out  the  provisions 
of  section  103  of  this  Act,  $50,000,000  for  each  of  the  fiscal  years 
1994,  1995,  1996,  1997,  1998,  1999,  and  2000. 

(c)  Administrative  Expenses  for  Office. — There  is  author- 
ized to  be  appropriated,  for  the  administrative  expenses  of  the 
Office,  $500,000  for  each  of  the  fiscal  years  1994,  1995,  1996, 
1997,  1998,  1999,  and  2000. 

(d)  Administrative  Expenses  for  Tribal  Judicl\l  Con- 
ferences.— There  is  authorized  to  be  appropriated,  for  the  adminis- 
trative expenses  of  tribal  judicial  conferences,  $500,000  for  each 
of  the  fiscal  years  1994,  1995,  1996,  1997,  1998,  1999,  and  2000. 

(e)  Survey. — For  carrying  out  the  survey  under  section  102, 
there  is  authorized  to  be  appropriated,  in  addition  to  the  amount 
authorized  under  subsection  (a)  of  this  section,  $400,000. 

(f)  Indian  Priority  System.— Funds  appropriated  pursuant  to 
the  authorizations  provided  by  this  section  and  available  for  a 
tribal  justice  system  shall  not  be  subject  to  the  Indian  priority 
system.  Nothing  in  this  Act  shall  preclude  a  tribal  government 
from  supplementing  any  funds  received  under  this  Act  with  funds 
received  from  any  other  source  including  the  Bureau  or  any  other 
Federal  agency. 

(g)  Allocation  of  Funds. — In  allocating  funds  appropriated 
pursuant  to  the  authorization  contained  in  subsection  (a)  among 
the  Bureau,  Office,  tribal  governments  and  Courts  of  Indian 
Offenses,  the  Secretary  shall  take  such  actions  as  may  be  necessary 
to  ensure  that  such  allocation  is  carried  out  in  a  manner  that 
is  fair  and  equitable  to  all  tribal  governments  and  is  proportionate 
to  base  support  funding  under  section  103  received  by  the  Bureau, 
Office,  tribal  governments,  and  Courts  of  Indian  Offenses. 

(h)  No  Offset. — No  Federal  agency  shall  offset  funds  made 
available  pursuant  to  this  Act  for  tribal  justice  systems  against 
other  funds  otherwise  available  for  use  in  connection  with  tribal 
justice  systems. 

TITLE  III— DISCLAIMERS 

SEC.  301.  TRIBAL  AUTHORITY.  25  USC  3631 

Nothing  in  this  Act  shall  be  construed  to — 

(1)  encroach  upon  or  diminish  in  any  way  the  inherent 
sovereign  authority  of  each  tribal  government  to  determine 
the  role  of  the  tribal  justice  system  within  the  tribal  government 
or  to  enact  and  enforce  tribal  laws; 
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(2)  diminish  in  any  way  the  authority  of  tribal  governments 
to  appoint  personnel; 

(3)  impair  the  rights  of  each  tribal  government  to  determine 
the  nature  of  its  own  legal  system  or  the  appointment  of  author- 
ity within  the  tribal  government; 

(4)  alter  in  any  way  any  tribal  traditional  dispute  resolution 
forum; 

(5)  imply  that  any  tribal  justice  system  is  an  instrumental- 
ity of  the  United  States;  or 

(6)  diminish  the  trust  responsibility  of  the  United  States 
to  Indian  tribal  governments  and  tribal  justice  systems  of  such 
governments. 

Approved  December  3,  1993. 


LEGISLATIVE  HISTORY— H.R.  1268  (S.  521); 


HOUSE  REPORTS:  Nos.  103-205  (Comm.  on  Natural  Resources)  and  103-383 

(Comm.  of  Conference). 
SENATE  REPORTS:  No.  103-88  accompanying  S.  521  (Select  Comm.  on  Indian 

Affairs). 
CONGRESSIONAL  RECORD,  Vol,  139  1 1993): 

July  21,  S.  521  considered  and  passed  Senate. 
Aug.  2,  H.R.  1268  considered  and  passed  House. 
Aug.  6,  considered  and  passed  Senate,  amended. 
Nov.  19,  House  and  Senate  agreed  to  conference  report. 
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Senator  Inouyk.  Based  upon  the  many  expressions  of  concern 
communicated  to  this  committee  from  Indian  country,  we  have  con- 
vened this  hearing  this  morning  so  that  we  might  all  have  a  better 
understanding  of  the  efforts  that  have  been  undertaken  to  imple- 
ment the  act  and  any  obstacles  that  may  exist  to  the  full  imple- 
mentation of  the  act.  It  is  now  my  great  honor  to  call  upon  the 
chairman  of  the  committee. 

STATEMENT  OF  HON.  JOHN  McCAIN,  U.S.  SENATOR  FROM 
ARIZONA,  CHAIRMAN,  COMMITTEE  ON  INDIAN  AFFAIRS 

The  Chairman.  Thank  you  very  much,  Senator  Inouye. 

Let  me  begin  by  thanking  you  for  presiding  over  this  hearing.  No 
other  member  of  this  committee  or  the  Congress  has  expended  the 
energy  and  patience  necessary  to  ensure  that  resources  are  pro- 
vided to  tribal  justice  systems.  I  appreciate  the  leadership  of  the 
vice  chairman  in  crafting  this  important  law  and  share  his  concern 
that  the  Tribal  Justice  Act  has  not  achieved  its  intended  purpose. 
I  hope  that  today's  hearing  will  shed  light  on  the  problems  associ- 
ated with  its  implementation  and  that  we  the  Congress  and  the 
Administration  can  work  together  to  achieve  the  full  implementa- 
tion of  the  act. 

Let  me  remind  those  present  today  that  the  Congress,  by  passing 
the  Tribal  Justice  Act,  recognized  that  tribal  justice  systems  are 
vital  to  the  safety,  welfare  and  enhancement  of  life  in  Indian  com- 
munities. Tribal  courts  are  no  different  than  county,  state  and  Fed- 
eral courts,  in  that  they  serve  to  maintain  order  and  fairness  in  ad- 
judicating civil  and  misdemeanor  offenses  that  occur  within  their 
jurisdiction. 

The  Supreme  Court  has  also  recognized  that  Indian  tribes  retain 
broad  civil  authority  and  that  in  specific  cases,  parties  must  ex- 
haust tribal  remedies  before  litigating  in  Federal  court.  These  legal 
principles  alone  place  a  great  responsibility  on  tribal  judicial  sys- 
tems. Add  to  these  responsibilities  the  fact  that  tribal  judicial  sys- 
tems must  enforce  on  a  daily  basis  tribal  codes. 

I  cannot  imagine  how  a  State,  or  for  that  matter,  a  municipal 
court,  could  function  on  the  level  of  funding  available  by  the  BIA 
to  the  250  Indian  tribal  courts  that  now  exist.  It's  unthinkable,  I 
believe  it  is  the  obligation  of  the  Congress  to  provide  a  level  of 
funding  comparable  to  that  afforded  judicial  systems  and  other 
units  of  government.  It  is  critical  that  at  each  level  of  government 
there  are  fully  functioning  and  properly  funded  systems  of  justice. 

Let  me  take  a  brief  moment  to  underscore  what  I  believe  is  an 
important  point.  I  understand  that  those  who  work  for  the  admin- 
istration are  charged  with  a  tremendous  task  of  meting  out  the  few 
dollars  that  are  available  for  Indian  programs,  and  must  do  so 
under  strict  authority  and  that  their  advocacy  may  get  lost  in  the 
administrative  review  or  budgetary  processes.  This,  however,  does 
not  excuse  any  Federal  official  from  failing  to  advocate  for  the  peo- 
ple that  they  serve. 

I  also  know  that  many  of  the  witnesses  here  today  have  labored 
long  and  hard  to  first  getting  this  law  passed,  and  second,  to  make 
sure  that  its  objectives  are  realized,  and  that  these  tasks  can  esca- 
late to  a  point  of  personal  frustration.  I,  too,  have  experienced  this. 
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However,  I  believe  it  is  important  that  we  focus  on  the  issue  at 
hand,  full  implementation  of  the  Tribal  Justice  Act. 

In  closing,  I  want  to  extend  a  warm  welcome  to  all  of  our  wit- 
nesses. I  know  that  you've  traveled  great  distances  to  be  here  be- 
cause this  matter  is  of  longstanding  importance  to  you.  I  especially 
want  to  express  my  appreciation  to  Judge  Canby  for  appearing  be- 
fore the  committee  this  morning.  Judge,  I  know  that  you  have 
taken  time  ft-om  your  busy  schedule  to  be  here. 

I  read  your  statement,  and  believe  that  it  epitomizes  why  we  are 
here  today.  If  I  may  quote  from  your  written  testimony, 

A  collapse  of  the  tribal  court  system  for  lack  of  resources  would  be  a  major  judicial 
disaster,  not  just  for  the  states  and  their  courts,  but  for  our  whole  system  of  civil 
and  criminal  jurisdiction. 

The  committee  has  convened  this  hearing  in  order  to  avoid  such 
an  outcome,  and  we're  grateful  for  your  insights. 

Thank  you,  Mr.  Vice  Chairman. 

Senator  Inouye.  Thank  you  very  much,  Mr.  Chairman.  And  it  is 
my  great  honor  and  pleasure  to  call  upon  the  chairperson  of  the 
Task  Force  on  Tribal  Courts  of  the  Ninth  Circuit  Court,  William 
C.  Canby,  Jr. 

STATEMENT  OF  WILLIAM  C.  CANBY,  Jr.,  JUDGE,  U.S.  COURT  OF 
APPEALS  FOR  THE  NINTH  CIRCUIT 

Judge  Canby.  Thank  you,  Mr.  Vice  Chairman,  Mr.  Chairman, 
members  of  the  committee. 

I  am  very  happy  to  be  here,  and  I  thank  the  chairman  for  his 
kind  words.  I  appear  as  a  former  professor  of  Indian  law  who 
worked  over  the  years  from  time  to  time  with  the  tribal  courts,  and 
now,  as  the  vice  chairman  said,  I  am  on  the  Ninth  Circuit  Court 
of  Appeals  and  am  the  chairman  of  a  recently  formed  task  force  on 
tribal  courts  set  up  by  the  Ninth  Circuit.  I  will  mention  their  work 
briefly  later. 

I'll  preface  all  my  remarks  by  saying  that  I  speak  as  an  individ- 
ual. I'm  in  no  position  to  represent  my  court  or  the  Federal  judici- 
ary on  these  matters.  I've  been  asked  to  spend  a  few  minutes  giv- 
ing some  background  on  the  tribal  courts  and  some  explanation  of 
their  relationship  to  the  State  and  Federal  courts.  And  I  will  try 
to  do  this  briefly  in  capsule  form. 

I  think  the  history  is  probably  familiar  to  most  people  in  this 
room.  But  the  tribal  courts,  like  almost  everything  else  in  Indian 
law,  is  heavily  dependent  on  history,  and  I'll  have  to  go  briefly  into 
the  history.  The  tribal  courts,  although  they  really  are  quite  a  re- 
cent construct,  they  have  recently  appeared  upon  the  scene,  are  ex- 
ercising jurisdiction  that  has  always  been  held  by  the  tribes.  It's  al- 
ways existed  there. 

And  of  course,  originally,  the  tribes,  as  independent  nations, 
were  free  to  deal  with  anything  that  occurred  within  their  terri- 
tory, no  matter  who  did  it,  whether  it  was  civil  or  criminal  in  our 
view  of  the  term.  The  tribes  were  independent,  and  they  were  rec- 
ognized as  such. 

Once  the  country  was  established  as  the  United  States,  Congress 
immediately  passed  a  series  of  trade  and  intercourse  acts.  And  the 
purpose  of  that  was  to  assert  Federal  jurisdiction  not  over  the  in- 
ternal workings  of  the  tribe  but  over  the  boundaries  between  the 
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tribes  and  the  States.  In  other  words,  the  purpose  of  Congress  was 
to  exclude  the  states  entirely  from  dealing  with  Indian  affairs  and 
to  render  Federal  any  crimes  that  were  committed  between  Indians 
and  non-Indians. 

This  was  really  a  limitation  of  State  power  much  more  than  it 
was  a  limitation  of  tribal  power.  And  the  reason  for  limiting  State 
power  was  that  over-reaching  by  the  states  and  their  citizens  was 
deemed  to  be  the  greatest  threat  to  peace.  Indian  wars  would  re- 
sult from  that  over-reaching. 

Well,  this  was  probably  the  first  intrusion  on  the  criminal  juris- 
diction of  the  tribes,  although  it  was  a  slight  one.  It  meant  that  In- 
dians who  committed  crimes  against  non-Indians  could  be  hauled 
into  Federal  court,  although  they  also  could  still  probably  be  dealt 
with  by  the  tribes.  The  tribal  courts  today  in  a  sense  are  still  catch- 
ing up  with  the  historic  jurisdiction  and  nave  recently  begun  to  as- 
sert it. 

The  criminal  jurisdiction,  the  story  of  criminal  jurisdiction,  con- 
tinued after  the  trade  and  intercourse  acts.  It  was  the  1817  Act 
that  I  just  referred  to  that  extended  the  general  laws  of  the  United 
States  into  Indian  country.  But  it  excluded  any  Indian  versus  In- 
dian crimes.  So  that  was  left  entirely  to  the  tribes,  and  that  was 
true  for  another  half  century. 

Then  in  1885,  the  Major  Crimes  Act  was  passed  by  Congress 
which  made  7  and  now  13  or  14  felonies  Federal  crimes,  the  major 
crimes,  when  they  were  committed  by  Indians  in  Indian  country. 
So  that  was  the  next  limitation  on  criminal  jurisdiction. 

Another  limitation  of  sorts  was  a  decision  of  the  Supreme  Court 
in  1882,  saying  that  where  a  crime  was  committed  by  non-Indians 
that  did  not  involve  Indians,  one  non-Indian  murdering  another  in 
Indian  country,  that  was  a  matter  for  the  states  and  the  states 
alone.  So  the  criminal  jurisdiction  of  the  tribes  then  remained  es- 
sentially misdemeanor,  although  it  wasn't  classified  as  such,  mis- 
demeanor jurisdiction  over  crimes  by  Indians  in  Indian  country. 

There  was  also  concurrent  jurisdiction,  probably,  of  crimes  by  In- 
dians against  non-Indians,  and  felonies  by  Indians.  But  all  this  be- 
came rather  academic,  because  in  the  period,  say,  from  1850  to 
1880,  the  tribes  were  subjected  to  military  action  by  the  United 
States.  They  were  relocated,  usually  to  distant  reservations,  many 
of  them.  And  at  the  end  of  this  relocation  period,  a  new  era  began, 
and  that  was  the  era  of  the  allotment  acts,  which  lasted  from  1837 
to  1934. 

And  the  whole  purpose  of  those  acts,  of  course,  was  to  divide  the 
tribal  lands,  to  eliminate  the  tribes  as  tribes,  turn  all  of  the  Indi- 
ans into  middle  class  farmers,  and  the  tribes  would  simply  wither 
away. 

Well,  a  combination  of  the  movement  to  reservations  and  the  Al- 
lotment Act  accomplished  much  of  that.  By  1934,  for  quite  a  long 
period  of  time,  the  tribes  really  had  not  been  in  a  governmental  po- 
sition to  do  much  with  their  jurisdiction.  That  kind  of  war  of  attri- 
tion had  really  eroded  the  powers  of  self-government  severely. 

Part  of  this  war  of  attrition  was  the  creation  of  the  first  Indian 
courts.  In  the  1880's,  the  Secretary  created  courts  of  Indian  Of- 
fenses. And  the  stated  purpose  was  to  civilize  the  Indians.  The 
courts  were  regarded  as  simply  a  disciplinary  tool  to  bring  the  Indi- 
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ans  along  until  their  tribes  could  disappear  and  they  could  join  the 
rest  of  the  populace. 

These  courts  were  set  up  by  the  Secretary.  They  administered 
criminal  codes  that  were  established  by  the  Secretary  and  pub- 
lished in  the  Code  of  Federal  Regulations.  And  those  courts  are 
often  called  CFR  courts.  A  few  of  them  still  exist. 

In  1934,  the  period  of  allotments  ended.  The  Indian  Reorganiza- 
tion Act  really  changed  the  direction  of  Indian  affairs.  There  have 
been  a  few  instances  of  backsliding  since  then,  particularly  in  the 
1950's.  But  by  and  large,  since  1934,  the  direction  has  been  toward 
tribal  self-government.  And  the  act  set  up  the  machinery  by  which 
the  tribes  could  govern  themselves. 

But  they  were  starting  from  nothing.  The  tribes  adopted  con- 
stitutions, but  those  constitutions  were  on  models  selected,  created, 
really,  by  the  Secretary  of  the  Interior.  Tribal  codes  could  be  estab- 
lished and  tribal  courts  could  be  established.  And  in  the  years  after 
1934,  many  tribal  courts  were  set  up  to  replace  the  old  CFR  courts. 
And  they  administered  codes  that  were  passed  by  the  new  tribal 
councils. 

At  first,  of  course,  having  no  other  model,  the  tribes  simply 
adopted  the  old  CFR  codes  and  called  them  tribal  codes.  But  in  the 
many  years  since  1934,  almost  every  tribe  has  written  a  new  code 
that's  much  more  suited  to  its  needs.  So  what  do  the  tribal  courts 
have,  now  that  they  do  have  criminal  jurisdiction,  that  they  are 
again  asserting  as  part  of  their  inherent  sovereignty  of  the  tribe? 

Well,  the  1968  Civil  Rights  Act  restricted  the  tribal  courts  to  es- 
sentially misdemeanor  jurisdiction.  It  now  stands  at  a  maximum 
for  criminal  cases  of  one  year  imprisonment  and  a  $5,000  fine.  So 
the  tribal  courts  have  jurisdiction  over  misdemeanors  by  Indians. 

It  was  uncertain,  incidentally,  when  the  tribal  courts  were  set 
up,  whether  and  to  what  degree  they  retained  criminal  jurisdiction 
over  non-Indians.  That  was  not  a  certain  thing  at  all.  Historically, 
of  course,  they  had  exercised  such  jurisdiction. 

And  several  tribes  began  to  reassert  that  jurisdiction,  and  they 
lost  that  battle  in  1978  with  the  Oliphant  decision,  with  which  I'm 
sure  the  committee  is  familiar.  In  1978,  the  Supreme  Court  said 
that  no,  it  was  part  of  the  dependent  sovereign  status  of  the  tribes 
that  they  simply  couldn't  exercise  jurisdiction  over  non-Indians 
criminally. 

The  Chairman.  Judge,  I  take  it  that  you  may  not  agree  with  that 
decision? 

Judge  Canby.  I  don't  agree  with  that  decision.  I  think  that  it's 
created  many  problems.  I  think  that  historically,  there  really  was 
no  solid  ground  for  the  decision.  It  is  true  that  Congress  had  legis- 
lated for  some  time  on  the  assumption  that  the  tribes  were  not  ex- 
ercising jurisdiction  over  non-Indians.  But  I  think  that  was  part  of 
the  attrition  that  had  occurred.  They  simply  didn't  have  the  where- 
withal to  do  it.  And  the  problems  that  it  has  created  are  severe. 
And  here's  what  they  are. 

Right  now  the  tribes  have  criminal  jurisdiction  over  Indians  who 
commit  misdemeanors  in  Indian  country.  If  that  misdemeanor  is 
committed  against  a  non-Indian,  that  jurisdiction  is  shared.  It's 
really  Federal.  If  the  felony  is  major,  it's  Federal.  The  tribe  can  ex- 
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ercise  jurisdiction,  I'm  quite  certain,  over  major  felonies.   But  of 
course,  it's  limited  to  the  punishment  for  a  misdemeanor. 

So  when  a  crime  occurs  in  Indian  country,  if  it's  a  misdemeanor 
by  an  Indian,  fine.  The  tribe  can  take  care  of  it.  If  it's  a  non-Indian 
who  is  committing  a  crime  without  a  victim  or  with  a  non-Indian 
victim,  it's  State  jurisdiction.  If  it's  a  non-Indian  who's  committing 
a  crime  against  an  Indian,  there's  nothing  the  tribe  or  the  tribal 
courts  or  the  tribal  enforcement  authorities  can  do  about  it.  That's 
a  Federal  crime. 

And  the  Federal  authorities  are  often  distant.  And  because  it 
may  well  be  a  small  misdemeanor  but  a  troublesome  one,  they're 
not  as  interested  as  they  are  in  prosecuting  major  RICO  prosecu- 
tions or  something  of  the  type  that  Federal  courts  normally  engage 
in. 

So  here  we  have  a  sovereign  nation,  occupying  territory,  with  po- 
lice and  courts,  and  its  own  community  holds  those  courts  respon- 
sible for  crime  on  the  reservation.  They  look  to  the  courts.  They 
say,  well,  what  are  the  courts  doing  about  the  crime  that's  occur- 
ring. And  the  answer  is,  the  courts  in  many  instances  are  simply 
powerless  to  do  anything  about  crimes  that  are  occurring  in  their 
territory. 

And  it's  very  hard,  although  it's  gotten  a  little  better  recently,  to 
interest  the  Federal  authorities  who  may  be  a  long  way  away,  or 
the  State  authorities,  in  doing  anything  about  it.  And  I  think  the 
single  easiest  way  of  handling  all  the  criminal  jurisdictional  prob- 
lems on  the  reservation,  handling  80  percent  of  them,  90  percent 
of  them,  would  be  overruling  Oliphant,  which  can  only  be  done  by 
Congress,  or  the  Supreme  Court,  which  has  shown  no  appetite  for 
overruling  Oliphant. 

The  problems  of  criminal  jurisdiction  have  led  to  several  make- 
shift arrangements  which  are  helpful.  There  is  an  experiment  of 
which  you  will  probably  hear  later  of  appointing  a  Federal  mag- 
istrate to  sit  at  Warm  Springs  Reservation  in  Oregon  to  hear  cases 
where  non-Indians  commit  crimes  against  Indians  or  against  the 
tribe  on  the  Warm  Springs  Reservation.  And  local  tribal  prosecu- 
tors can  be  designated  assistant  U.S.  attorneys  to  prosecute  those 
crimes.  In  Arizona,  the  U.S.  Attorney  has  designated  several  tribal 
prosecutors  as  assistant  U.S.  attorneys,  and  they  can  bring  cases 
right  to  the  Federal  magistrates  in  Phoenix. 

The  Department  of  Justice,  under  Attorney  G^eneral  Reno,  and 
the  U.S.  attorneys  under  the  Department  of  Justice,  have  been 
very  cooperative  in  working  out  these  arrangements.  But  they  are 
makeshift.  And  they're  not  heavily,  or  sometimes  at  all,  funded. 
And  they  still  leave  a  division  of  jurisdiction  that  is  very  awkward 
and  difficult  to  administer. 

Meanwhile,  crime  on  the  reservation  has  been  pursuing  the  same 
direction  of  crime  everywhere  in  the  last  20  years.  There's  much 
more  of  it,  the  tribal  courts  are  much  busier  with  it.  So  that's  one 
of  the  pressures  on  the  tribal  courts  today. 

And  as  we've  already  heard  from  both  the  vice  chairman  and 
chairman,  the  tribal  courts  simply  are  woefully  underfunded  to 
deal  with  this  criminal  increase.  If  there  were  any  single  thing  that 
could  be  done  under  the  Indian  Tribal  Justice  Act  to  help  the  tribal 
courts,  it  would  be  to  fund  it  the  way  it  was  originally  authorized. 


16 

And  if  that's  not  possible,  to  make  some  sort  of  approximation  of 
it.  But  the  news  we  heard  at  the  outset  of  the  hearing  is  very  dis- 
couraging in  that  regard. 

But  I  don't  think  that  the  tribal  courts  can  continue  to  do  the 
good  job  they're  doing  without  additional  funding.  No  State  court, 
no  Federal  court  would  be  asked  to  accomplish  what  they're  accom- 
plishing on  the  resources  they  have. 

It's  in  the  civil  area,  however,  that  perhaps  most  of  the  chal- 
lenges, the  most  pressing  ones,  are  occurring  now.  During  this  his- 
tory that  I  related  of  100  years  of  tinkering  and  drawing  lines 
about  criminal  jurisdiction,  almost  nothing  was  done  with  civil  ju- 
risdiction. The  tribal  courts,  perhaps  because  they  grew  out  of  the 
courts  of  Indian  offenses,  weren't  doing  much  civil  work  except  for 
divorce. 

And  it  was  really  only  with  the  case  of  Williams  v.  Lee  in  1959 
that  the  Supreme  Court  made  clear  that  if  anyone  was  suing  an 
Indian  for  a  debt  arising  in  Indian  country,  it  had  to  go  to  the  trib- 
al courts.  It  was  a  matter  of  subject  matter  jurisdiction.  It  had  to 
go  there.  So  that  made  it  clear  not  only  that  the  tribal  courts  of 
course  would  handle  civil  matters  between  Indians  that  arose  in 
Indian  country,  but  also  many  matters  between  Indians  and  non- 
Indians  that  arose  in  Indian  country. 

The  process  continued  considerably.  In  1978,  Santa  Clara  Pueblo 
V.  Martinez  held  that  the  civil  enforcement  of  the  Indian  Civil 
Rights  Act,  most  of  the  bill  of  rights,  was  left  to  the  tribal  courts. 
They  were  the  courts  of  last  resort  for  enforcing  this  Federal  law. 

So  it  really  placed  in  the  tribal  courts  and  the  tribal  courts  alone 
all  kinds  of  constitutional  law  in  the  civil  context.  In  1985  and 
1987,  the  Supreme  Court  decided  two  important  cases,  National 
Farmers  Union  v.  Crow  Tribe,  and  Iowa  Mutual  Insurance  Com- 
pany V.  LaPlante. 

Arid  those  cases  said  that  when  a  non-Indian  was  involved  in 
tribal  court  litigation,  and  thought  the  tribal  court  had  no  jurisdic- 
tion, the  non-Indian  who  came  to  Federal  court  to  challenge  the 
tribal  jurisdiction  essentially  had  to  go  back  to  tribal  court.  The 
tribal  court  had  to  rule  first  on  the  jurisdictional  question. 

And  if  the  tribal  court  decided  it  had  jurisdiction,  it  could  go 
ahead  and  decide  the  whole  case.  And  then  when  the  parties  came 
back  to  Federal  court,  the  only  question  would  be,  was  the  tribal 
court  correct  that  it  had  jurisdiction.  If  it  did,  its  judgment  was 
final. 

And  in  their  opinions  in  those  cases,  the  Supreme  Court  made 
it  quite  clear  that  the  civil  jurisdiction  of  the  tribes  was  not  subject 
to  the  implied  limits  that  had  been  discovered  for  criminal  jurisdic- 
tion and  that  when  non-Indians  did  business  on  the  reservation, 
when  they  acted  in  ways  that  affected  tribal  interests,  the  court  of 
primary  jurisdiction  was  the  tribal  court. 

So  quite  the  contrary  to  their  criminal  jurisdiction,  the  tribal 
courts  are  unlimited.  The  tribal  courts  have  the  power  to  issue 
multi-million  dollar  judgments,  to  issue  injunctions.  The  tribal 
judge,  in  deciding  what  civil  relief  to  grant,  is  under  no  greater 
constraint  than  I  am  sitting  as  a  judge  of  the  United  States  Court 
of  Appeals.  The  same  civil  tools  are  available. 
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And  now,  many  of  the  same  kinds  of  cases  are  occurring.  The 
tribes  are  developing  their  resources.  Economic  development  is 
coming  to  the  reservations.  Gaming  is  coming  to  the  reservations. 
And  all  of  these  things  lead  to  a  swelling  of  the  civil  caseload  and 
a  great  increase  of  the  complexity  of  the  civil  caseload. 

So  today  the  tribal  courts  are  really  trying  to  do  two  things.  And 
they're  rather  divergent  and  they're  both  necessary.  The  first  is  to 
recapture  some  of  their  traditional  ways  of  dealing  with  both  crimi- 
nal and  civil  problems  and  really  to  escape  the  mold  that  they  in- 
herited from  the  courts  of  Indian  offenses.  And  the  Navajo  peace- 
maker court,  and  many  of  the  traditional  dispute  resolution  sys- 
tems of  the  Pueblos,  are  examples  of  this  Indian  alternative  for  In- 
dian affairs  or  internal  cases  involving  Indians. 

But  the  other  thing  the  tribal  courts  are  doing  is  gearing  up  to 
handle  major  commercial  litigation.  Because  you  cannot  develop 
the  resources,  you  cannot  expect  outside  development  unless  there 
is  a  court  system  that  is  capable  of  dealing  with  those  cases.  The 
only  game  in  town  in  civil  matters  on  the  reservation  is  the  tribal 
courts.  And  they  simply  have  to  be  able  to  have  the  resources  to 
deal  with  these  kinds  of  cases. 

That  is  the  other  great  pressure  on  the  tribal  courts.  That's 
where  they  feel  the  need  of  additional  training,  additional  re- 
sources, record  keeping,  reporting  of  decisions,  the  creation  of  a 
known  body  of  law.  And  all  of  these  things  cost  money,  and  that's 
a  source  of  a  great  deal  of  the  pressure. 

It  was  mentioned  at  the  beginning  of  the  hearing  that  we  really 
couldn't  do  without  the  tribal  courts.  I  read  the  hearings  of  2  years 
ago.  There's  a  great  deal  of  emphasis  on  the  fact  that  tribal  courts 
are  essential  to  self-government  of  the  tribes.  And  they  certainly 
are.  Especially  the  economic  development  of  the  tribes.  It's  abso- 
lutely essential. 

But  also  the  social  development.  There  has  to  be  a  source  of 
criminal  justice.  There  has  to  be  a  source  of  civil  dispute  resolution. 
But  I  would  say  that  the  tribal  justice  system  is  of  major  impor- 
tance to  the  Nation  as  a  whole.  As  a  Federal  court,  and  I'm  sure 
I  would  hear  the  same  thing  from  the  state  courts  in  Arizona,  we 
couldn't  do  without  the  Indian  courts.  The  Navajo  courts  are  going 
to  decide  this  year  about  25,000  civil  and  criminal  cases. 

This  puts  totally  aside  the  traffic  cases.  It  isn't  counting  the 
peacemaker  cases.  The  Gila  River  court  near  Phoenix,  a  much 
smaller  tribe,  will  handle  about  3,200  cases  this  year. 

If  this  stops,  it's  a  major  disaster,  not  just  for  the  tribes  but  for 
the  states.  If  there's  a  breakdown  in  the  tribal  courts,  there's  a 
breakdown  in  the  justice  of  Arizona,  and  there's  a  breakdown  in 
the  justice  of  the  United  States. 

I  was  asked  also  to  mention  the  relationship  of  the  tribal  courts 
today  with  State  and  Federal  courts.  Because  the  trend  for  years 
and  years  of  Federal  Indian  law  and  Federal  Indian  policy  had 
been  to  exclude  the  States,  I  would  say  until  very  recent  years,  the 
States  and  the  tribes  simply  ignored  each  other. 

That  changed  greatly  a  few  years  ago.  And  the  tribes  and  the 
States  began  to  have  mutual  problems  and  work  together  to  solve 
them.  With  the  help  of  the  State  Justice  Institute  and  the  National 
Conference  of  State  Chief  Justices,  there  were  several  State-tribal 
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forums  established.  One  of  those  was  established  in  Arizona. 
Judges  from  the  tribes  and  judges  from  the  States  got  together  four 
times  a  year  and  solved  some  very  practical  problems:  How  does  a 
tribal  court  sign  an  order  committing  an  Indian  civilly  to  the  State 
mental  hospital?  Couldn't  be  done. 

The  forum  got  together,  talked  it  over,  State  legislation  was 
passed,  it's  done  now.  The  State  judges  and  the  tribal  judges 
worked  together  on  things  like  recognition  of  judgments.  In  Arizona 
now,  the  common  law  of  the  Arizona  courts  is  that  tribal  judgments 
will  be  recognized  as  a  matter  of  comity.  And  they  are  enforced.  I 
think  that's  an  increasing  trend  in  other  States. 

The  Federal  courts  lag  behind  this.  The  State  and  tribal  courts 
were  sort  of  cooperating  behind  our  backs,  or  perhaps  in  front  of 
our  eves,  and  we  weren't  paying  attention.  Two  or  three  years  ago. 
Chief  Judge  Wallace  of  the  Ninth  Circuit  established  the  tribal 
courts  task  force.  Another  one  followed  in  the  Tenth  Circuit.  One's 
being  considered  at  least  in  the  Eighth,  and  may  be  in  place  now. 

And  we've  been  plugging  the  Federal  courts  into  these  tribal- 
State  forums,  and  some  of  the  cooperative  law  enforcement  efforts 
were  first  discussed  in  those  three-way  conversations.  We're  invit- 
ing the  tribal  courts  to  training  sessions  that  are  simply  given  on 
the  side.  We  had  one  by  the  clerk  of  the  court,  the  district  court, 
in  Phoenix  in  the  last  couple  of  months.  The  U.S.  attorney  in  Phoe- 
nix held  a  session  for  tribal  prosecutors  and  judges. 

These  efforts  are  all  helpful.  I  think  they  are  increasing  the  un- 
derstanding of  the  tribal  courts  by  the  Slate  and  Federal  courts.  I 
think  it  will  help  recognition  of  judgments  of  the  tribal  courts. 

But  all  of  these  efforts  are  small  ones,  because  they're  all  un- 
funded. They're  things  people  are  simply  doing  extra.  And  I  think 
I  would  close  these  remarks  simply  by  saying  that  the  tribal  courts 
are  facing,  and  facing  rather  well,  immense  challenges.  They've 
grown  in  number  and  each  tribal  court  has  greatly  grown  in  its 
own  jurisdiction  over  the  past  several  years.  The  only  thing  that 
hasn't  grown  is  funding. 

Thank  you. 

[Prepared  statement  of  Judge  Canby  appears  in  appendix.] 

Senator  Inouye.  I  thank  you  very  much,  Judge. 

I  am  going  to  suggest  that  your  statement  be  must  reading,  not 
only  for  this  committee,  but  for  my  colleagues  in  the  Senate.  I 
think  you  have  given  us  a  history  lesson  that  has  been  long  over- 
due. I  thought  I  knew  a  lot  about  the  judicial  system,  but  I  find 
that  I  am  very  much  lacking  in  it. 

Although  you  prefaced  your  statement  by  saying  that  these  are 
your  personal  views,  could  you  say  that  you  represent  the  vast  ma- 
jority of  your  colleagues  on  the  bench? 

Judge  Canby.  Of  the  ones  I'm  acquainted  with,  yes.  In  the  area 
in  which  I  work,  in  the  Ninth  Circuit,  I  think  there's  general, 
there's  a  general  enthusiasm  for  the  work  of  the  task  force  and  for 
the  feeling  that  the  tribal  courts  need  assistance.  I  never  have  any 
trouble  getting  agreement  with  any  of  these  views,  and  I  have  not 
found  disagreement. 

Senator  Inouyi-].  I  note  in  your  testimony  that  you  have  indicated 
that  another  circuit  is  now  forming  a  task  force,  another  one  is  con- 
sidering one.  Would  you  say  that  your  statement  in  general  would 
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apply  to  the  conditions  in  the  tribal  judicial  systems  of  tribes  out- 
side your  circuit? 

Judge  Canby.  Yes;  I  would.  And  I  have  met  with  the  Tenth  Cir- 
cuit task  force  and  with  judges,  tribal  judges  from  the  Tenth  Cir- 
cuit, as  well  as  the  Ninth.  Those  two  circuits  have  well  over  90  per- 
cent of  the  Indian  country  in  the  United  States. 

Senator  INOUYE.  Would  you  state  from  your  background  and  ex- 
perience that  if  the  Congress  made  an  attempt  to  overrule  Oliphant 
by  statute  that  it  would  in  general  receive  support  from  your  col- 
leagues on  the  bench? 

Judge  Canby.  That  I  really  can't  answer.  I  don't  think  I  posed 
that  to  my  Federal  colleagues.  I  know  that  the  ones  who  work  in 
Indian  law  would  support  it. 

Senator  Inouye.  What  about  recognition  of  tribal  court  judg- 
ments by  State  courts? 

Judge  Canby.  I  think  that's  an  increasing  trend.  And  it's  a  done 
thing  in  several  States.  Some  other  States  have  concerns  about  the 
very  things  that  would  be  remedied  if  more  resources  were  avail- 
able to  the  tribal  courts.  They  worry  about  the  formality  of  the  pro- 
ceedings, whether  adequate  records  are  kept,  they  worry  about  how 
you  can  really  tell  what  the  judgment  is. 

And  they  worry,  I  think  without  foundation,  over  the  essential 
fairness  of  some  of  the  tribal  courts.  But  my  experience  has  been 
that  the  tribal  courts  are  as  fair  or  fairer  than  many  of  the  small 
State  courts  whose  judgments  are  routinely  recognized. 

Senator  iNOUYE.  You  have  noted,  as  we  have,  the  fiscal,  financial 
status  of  the  courts  and  their  limited  resources,  and  the  fact  that 
the  Administration  has  requested  only  $5  million,  and  the  Con- 
gress has  not  acted.  Would  you  categorize  the  present  condition  as 
a  crisis? 

Judge  Canby.  Yes. 

Senator  Inouye.  If  there  is  nothing  done  immediately,  the  re- 
sults could  be  critical  and  in  fact  catastrophic? 

Judge  Canby.  I  think  they  could,  Senator.  I  think  they  could. 

Senator  Inouye.  I  realize  this  is  hypothetical,  but  in  the  case  of 
the  Navajo  Nation,  in  which  you  have  indicated  that  they  have  al- 
ready had  25,000  on  the  calendar,  not  including  traffic  cases 

Judge  Canby.  Yes;  it  would  double  with  those. 

Senator  iNOUYE  [continuing].  If  the  Navajo  Nation  could  not  by 
its  own  resources  support  this  system,  what  would  be  the  alter- 
native? Is  the  State  court  or  the  Federal  court  in  Arizona  capable 
of  handling  this? 

Judge  Canby.  They  are  neither  financially  capable  of  handling  it, 
nor  do  they  have  the  jurisdiction.  They  are  not  legally  able  to  han- 
dle it. 

Senator  Inouye.  In  other  words,  under  the  present  arrangement, 
legal  arrangement  and  fiscal  arrangement,  it  would  be  chaotic? 

Judge  Canby.  It  would  be.  There  would  be  no  law  enforcement 
for  150,000  citizens  of  Arizona. 

Senator  Inouye.  I  thank  you  very  much.  If  I  may,  may  we  sub- 
mit other  technical  questions  to  you,  sir? 

Judge  Canby.  Certainly. 

Senator  Inouye.  Thank  you,  sir. 

Mr.  Chairman. 
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The  Chairman.  Thank  you. 

Judge  what  are  your  thoughts  with  the  suggestions  that  will 
come  up  later  today  that  the  responsibilities  required  under  the  act 
be  transferred  from  the  BIA  to  the  Department  of  Justice? 

Judge  Canby.  I  don't  know  how  competent  I  am  to  answer  that 
question,  because  I'm  rather  outside  the  bureaucracy,  really.  I  don't 
have  much  experience  with  it,  and  there  are  others  here  that  are 
much  more  experienced.  My  impression  would  be  that  it  would 
probably  result  in  more  individualized  attention  to  the  tribal 
courts,  vis-a-vis  the  rest  of  tribal  government. 

In  other  words,  where  they  are  in  the  BIA,  the  courts  get  bal- 
anced against  a  lot  of  other  things.  The  Department  of  Justice 
would  be  much  more  inclined  to  look  at  the  courts  as  a  problem 
and  not  tend  to  balance  them  as  much  against  other  parts  of  the 
tribal  edifice. 

That,  from  a  standpoint  of  the  courts,  I  think  that's  good.  Wheth- 
er it  has  disadvantages  for  overall  Indian  administration,  I  simply 
don't  know.  But  I  think  it  would  have  advantages  for  the  courts. 

The  Chairman.  On  this  issue  of  jurisdiction,  it  seems  to  me  the 
problem  has  been  exacerbated  in  places  like  Arizona,  where  there's 
been  growth,  and  what  was  once  relatively  isolated  tribes  or  cer- 
tainly separate  from  the  urban  areas,  there's  been  more  and  more 
encounters. 

The  best  example  probably  is  the  Salt  River  Pima  Maricopa  In- 
dian community,  where  Scottsdale  has  grown  up,  and  Mesa, 
around  it.  And  one  of  the  many  bad  things  that  happens  is  that 
people  just  drive  over  and  dump  things  onto  that  reservation.  And 
since  the  tribe  doesn't  have  jurisdiction  over  non-Indians,  it  largely 
goes  unpunished,  99.44  percent  of  the  time. 

And  we  see  more  and  more  of  that  because  of  the  collision  be- 
tween the  rising  non-Indian  population  and  the  rising  Indian  popu- 
lation. And  I  think  that  something  should  be  done. 

But  I  get  the  impression.  Judge,  that  for  a  variety  of  factors,  in- 
cluding the  increase  in  Indian  gaming,  there  is  a  more  of  an  anti- 
Indian  sentiment  today  than  there  was  nearly  nine  years  ago, 
when  I  joined  this  committee  with  Senator  Inouye  as  the  Chair- 
man. So  it  bothers  me  a  little  bit,  if  this  issue  were  raised,  whether 
we  might  end  up  worse  off  than  better  off.  I  wonder  if  you  had  any 
thoughts  on  that  aspect. 

Judge  Canby.  You  mean  when  to  open  the  Oliphant  question, 
whether — that  is  really  in  the  area  of  your  expertise  more  than 
mine.  All  I  can  say,  I  don't  know  whetner  opening  it  now  would 
create  problems.  I  don't  know  that  I  feel  a  general  anti-Indian  feel- 
ing on  the  increase.  I  think  there  may  be — there  are  more  things 
to  work  out  with  the  tribes  now  that  there's  Indian  gaming.  There's 
no  question  about  that. 

We're  left  with  the  fact,  you  mentioned  dumping,  and  that's  a 
perfect  example.  Dumping  just  can't  be  very  high  on  any  U.S.  at- 
torney's list  for  problems  to  eradicate.  The  U.S.  attorneys  are  un- 
derfunded too.  And  it's  very  hard  when  they  have  all  kinds  of 
major  Federal  crimes  to  deal  with  to  deal  with  dumping.  But  it's 
a  terrible  problem  to  the  tribes. 

And  the  position  we've  been  in  ever  since  Oliphant  and  maybe 
even  now  that  Duro  v.  Reina  has  been  Congressionally  overruled. 
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is  to  say  that  the  tribal  courts,  it's  okay  for  the  tribal  courts  to  ex- 
ercise criminal  jurisdiction  over  Indians.  But  we  wouldn't  want 
those  courts  to  exercise  jurisdiction  over  non-Indians.  And  that  just 
strikes  me  as  basically  contrary  to  our  systems  of  justice  and  equal 
protection. 

The  Chairman.  Thank  you. 

Senator  Inouye.  Judge,  may  I  ask  another  question?  One  of  the 
arguments  presented  in  opposition  to  statutorily  overruling  Oli- 
phant  has  been  the  assertion  that  tribal  courts,  tribal  judges,  tribal 
prosecutors,  are  not  "qualified."  Now,  you  have  had  experience 
working  with  tribal  judges,  courts  and  prosecutors.  What  is  your 
assessment,  sir? 

Judge  Canby.  Well,  I'd  have  to  say  there  is  a  great  variety  in  the 
tribal  courts.  But  my  assessment  is  that  that  is  also  an  unfounded 
fear.  It's  also  out  of  date.  The  tribal  courts  are  very  different  insti- 
tutions from  what  they  were  15  years  ago,  and  in  some  ways  even 
5  years  ago.  The  number  of  qualified  judges  in  terms  of  being  law 
trained  has  greatly  increase. 

But  even  more  so,  the  judges  who  don't  have  formal  law  degrees 
have  undergone  a  great  deal  of  training,  and  they've  gained  a  great 
deal  of  experience  in  administering  their  courts.  And  compared  to 
misdemeanor  courts  in  the  non-Indian  community,  I  see  no  dif- 
ference in  quality  between  the  tribal  courts  and  many  of  the  small- 
er courts  that  administer  misdemeanor  justice  in  non-Indian  soci- 
ety. 

I  think  the  perception  and  the  concern  is  there  but  I  don't  think 
it  is  justified.  A  thought  just  occurred  to  me,  and  that  is  when  the 
Indian  Child  Welfare  Act  was  first  passed,  there  was  great  concern, 
and  there  were  some  cases  that  achieved  national  publicity.  Here 
a  tribal  judge  is  going  to  decide  what  happens  to  this  Indian  child 
who's  been  adopted,  or  is  attempting  to  be  adopted,  had  been  in  the 
care  of  non-Indian  parents,  off  reservation  for  years,  and  there's 
great  concern.  The  tribal  courts  handled  those  cases,  they  handled 
them  to  everyone's  satisfaction.  The  uproar  disappeared.  I  think 
that  they  are  perceived  as  fair  courts  in  that  area  now. 

Senator  Inouye.  The  other  argument  presented  against  over- 
ruling Oliphant  is  that  non-Indians  have  no  right  to  participate  in 
tribal  activities,  they  do  not  participate  in  the  elections  and  there- 
fore are  not  involved  in  the  system.  It's  like  having  a  foreign  court 
try  them.  Is  that  a  valid  assertion? 

Judge  Canby.  Well,  in  a  sense,  that  is  accurate.  But  I  don't  know 
what  is  wrong  with  it.  If  I  commit  a  crime  leaving  this  building, 
I'm  going  to  be  tried  in  the  District  of  Columbia  courts.  And  I've 
had  nothing  to  do  with  the  District  of  Columbia  Government,  can't 
have  anything  to  do  with  the  District  of  Columbia  Government.  I'm 
not  a  citizen  here. 

And  that  would  be  true  if  I  travel  in  an  adjoining  State  or  a  for- 
eign country.  It's  a  recognition  that  the  tribes  are  sovereign  govern- 
ments in  control  of  their  territories. 

Senator  Inouye.  And  it  is  your  conclusion,  with  your  experience 
and  background,  that  the  quality  of  administration  of  justice  and 
the  quality  of  decisions  of  the  misdemeanor  courts  of  tribes  are  just 
as  good  as  the  non-Indian  courts? 
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Judge  Canby.  I  think  they  are  just  as  good  as  the  small  mis- 
demeanor courts  of  the  non-Indian  community.  When  you  get  into 
the  higher  State  courts  where  everyone  is  law  trained,  and  there 
are  many,  many  more  resources  devoted  to  it,  I  think  the  tribes 
don't  have  those  resources,  and  they  don't  have  that  training.  That 
is  improving,  but  they're  not  there  yet.  But  they  certainly  are  as 
capable  as  the  non-Indian  misdemeanor  courts. 

Senator  Inouye.  I  thank  you  very  much,  Judge. 

Judge  Canby.  Thank  you. 

Senator  Inouye.  Thank  you  very  much. 

And  now  may  I  call  upon  the  second  panel,  the  deputy  assistant 
attorney  general,  Oflfice  of  Policy  Development,  Mary  Morgan.  And 
she  will  be  accompanied  by  Mark  Van  Norman,  deputy  director. 
And  the  acting  director  of  the  Office  of  Tribal  Services  of  the  De- 
partment of  the  Interior,  Joann  Sebastian  Morris. 

May  I  call  upon  Mary  Morgan. 

Ms.  Morgan,  welcome. 

STATEMENT  OF  MARY  C.  MORGAN,  DEPUTY  ASSISTANT  AT- 
TORNEY GENERAL,  OFFICE  OF  POLICY  DEVELOPMENT,  DE- 
PARTMENT OF  JUSTICE,  ACCOMPANIED  BY  MARK  VAN  NOR- 
MAN, DEPUTY  DIRECTOR,  OFFICE  OF  TRIBAL  JUSTICE,  DE- 
PARTMENT OF  JUSTICE 

Ms.  Morgan.  Mr.  Chairman,  Mr.  Vice  Chairman.  The  Depart- 
ment of  Justice  appreciates  the  opportunity  to  present  its  views 
concerning  tribal  justice  systems. 

I  am  Mary  C.  Morgan,  Deputy  Assistant  Attorney  General  in  the 
Office  of  Policy  Development.  I  also  direct  the  Department's  tribal 
courts  project.  I  bring  to  this  effort  12  years  of  experience  as  a  Cali- 
fornia State  court  trial  judge  and  judicial  educator. 

In  the  Justice  Department's  policy  on  Indian  sovereignty  and 
govemment-to-govemment  relations  with  Indian  tribes,  the  Attor- 
ney Greneral's  commitment  to  strengthening  tribal  law  enforcement, 
tribal  courts  and  traditional  justice  systems  is  set  forth  very  clear- 
ly. This  commitment  is  based  on  our  belief  that  strong,  viable  jus- 
tice systems  are  at  the  core  of  tribal  self-governance. 

Tribal  courts  are  essential  for  maintaining  order  in  reservation 
communities,  resolving  civil  disputes,  encouraging  economic  devel- 
opment and  investment,  helping  to  resolve  family  problems,  articu- 
lating tribal  values  and  preserving  tribal  culture  and  customs.  Ful- 
filling our  trust  responsibility  to  Indian  nations  means  not  only  in- 
creasing the  Federal  response  to  justice  issues  in  Indian  country, 
but  also  enhancing  the  capacity  of  tribal  justice  systems  as  well. 

Our  long-term  goals  are  for  tribal  courts  to  fulfill  their  key  roles 
within  tribal  governments  and  to  be  equal  partners  with  Federal 
and  State  courts  in  the  national  administration  of  justice.  There's 
absolutely  no  question  in  our  minds  that  funding  for  tribal  justice 
systems  is  a  major  concern.  Tribes  attending  the  National  Amer- 
ican Indian  Listening  Conference  and  other  national  meetings  in 
the  last  year  reported  that  they  are  in  need  of  resources  for  court 
systems. 

The  tribes  also  urge  support  for  the  Indian  Tribal  Justice  Act. 
The  Department  of  Justice  strongly  supports  the  implementation  of 
the  Indian  Tribal  Justice  Act.  We  have  in  the  past,  and  will  con- 
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tinue  in  the  future,  to  cooperate  with  the  BIA  and  the  Department 
of  the  Interior  to  accompHsh  this  goal. 

As  a  result  of  what  we  learned  last  year  at  the  National  Amer- 
ican Indian  Listening  Conference  the  Attorney  General  established 
the  tribal  courts  project  to  address  such  issues  as  training  for  tribal 
justice  personnel,  recognition  and  enforcement  of  tribal  court  orders 
and  criminal  and  civil  jurisdiction  in  Indian  country. 

Almost  all  of  the  work  that  we  do  consists  of  urging  other  institu- 
tions to  cooperate  and  share  resources  and  expertise  with  tribal 
courts.  Although  the  Department  has  limited  resources  dedicated 
to  this  project,  we  believe  we  have  accomplished  much  in  the  last 
year,  especially  in  terms  of  placing  the  issue  of  tribal  courts  higher 
up  on  the  agenda  of  many  institutions. 

The  tribal  courts  project  is  currently  engaged  in  three  major  ini- 
tiatives which  I  would  like  to  describe  briefly.  First  is  the  tribal 
court  Department  of  Justice  partnership  project  program,  the  pur- 
pose of  which  is  to  strengthen  the  abilities  of  tribal  justice  systems 
to  respond  to  family  violence  and  juvenile  issues. 

We  do  not  make  monetary  grants  to  tribal  governments,  but 
rather  provide  technical  assistance  and  try  to  create  training  op- 
portunities that  might  not  otherwise  exist.  On  September  1,  we  will 
announce  the  approximately  30  to  40  tribal  governments  we  are 
designating  as  partnership  proiects  this  year. 

We  will  work  with  these  tribal  governments  to  assess  the  needs 
of  their  justice  systems  and  to  develop  training  and  technical  as- 
sistance partnerships  between  them  and  U.S.  attorneys  offices, 
State  and  Federal  judiciaries.  State  bar  associations,  law  schools, 
and  other  private  legal  and  judicial  organizations.  We  will  docu- 
ment the  work  of  the  partnership  proiects  and  of  our  work  in  the 
Department  for  dissemination  to  tribal.  State  and  Federal  systems 
so  that  others  may  benefit  from  their  efforts. 

We  believe  this  is  an  innovative  approach  to  trying  to  find  solu- 
tions without  funding.  I  hasten  to  reiterate,  however,  that  these  ef- 
forts are  not  a  substitute  for  funding. 

Our  second  major  effort  focuses  on  increasing  Federal  prosecu- 
tion of  misdemeanor  crime  committed  in  Indian  country.  While 
tribal  courts  retain  jurisdiction  over  misdemeanors  committed  by 
Indians,  Federal  courts,  as  Judge  Canby  explained,  have  jurisdic- 
tion over  misdemeanors  committed  by  non-Indians  against  Indians 
and  over  misdemeanors  by  Indians  that  are  not  adjudicated  by 
tribal  justice  systems. 

Law  enforcement  and  prosecutors  understandably  focus  their  en- 
ergies on  the  most  serious  crimes,  and  often  lack  the  resources  to 
arrest  and  prosecute  misdemeanor  offenses.  Federal  courts  are 
typically  located  a  long  distance  from  Indian  reservations,  thereby 
creating  another  disincentive  for  active  prosecution  of  minor  crime. 

As  Judge  Canby  indicated,  the  Justice  Department  is  encourag- 
ing one  partial  solution  to  this  problem,  the  convening  of  Federal 
district  courts  on  or  near  reservations  where  they  have  been  in- 
vited to  do  so  by  the  tribal  governments.  The  Federal  judicial  offi- 
cers who  would  preside  over  such  courts  would  be  U.S.  magistrate 
judges.  Only  cases  over  which  the  tribal  court  has  no  jurisdiction 
or  cases  which  the  tribal  court  has  declined  to  exercise  its  jurisdic- 
tion would  be  prosecuted  in  Federal  court.  The  Federal  docket  on 
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the  reservation  would  typically  include  misdemeanors,  such  as  do- 
mestic violence,  minor  child  abuse,  minor  weapons  offenses,  certain 
vehicle  offenses,  minor  narcotics  cases,  and  petty  theft,  crimes 
which  otherwise  would  rarely  be  prosecuted  in  Federal  court. 

The  Federal  District  Court,  the  U.S.  attorney  for  the  District  of 
Oregon,  and  the  Affiliated  Tribes  of  the  Warm  Springs  Reservation 
have  been  the  first  to  collaborate  in  such  an  endeavor.  A  U.S.  mag- 
istrate judge  has  convened  Federal  court  on  that  reservation  on 
three  or  four  occasions  since  June  9  of  this  year. 

This  cooperative  effort  is  also  an  innovative  vehicle  for  channel- 
ing technical  assistance  and  training  to  the  tribal  court.  In  return 
for  the  use  of  the  tribal  courtroom,  the  Oregon  Federal  court  clerk 
will  provide  training  and  technical  assistance  to  the  tribal  court 
clerk  in  such  areas  as  case  management  and  automated  record 
keeping.  It  may  be  possible  for  a  tribal  police  officer  to  be  cross- 
designated  as  a  United  States  marshal,  thereby  opening  up  addi- 
tional training  and  technical  assistance  opportunities. 

These  are  just  two  examples  of  ways  that  we  hope  this  project 
will  open  up  new  avenues  for  technical  assistance  and  training. 
This  effort  will  of  course  be  closely  monitored.  After  the  first  6 
months  of  operation,  the  Federal  judges,  the  Warm  Springs  Tribal 
Council  and  the  U.S.  attorney  for  the  District  of  Oregon  will  each 
evaluate  it  to  determine  whether  it  should  continue. 

Our  third  initiative  is  working  with  Federal  and  State  courts  on 
tribal  justice  issues.  We  hope  to  develop  training  programs  in  In- 
dian law  and  culture  to  improve  Federal  and  State  judges'  knowl- 
edge of  and  sensitivity  to  Indian  communities.  We  are  working 
with  the  Ninth  and  Tenth  Circuit  task  forces  on  tribal  courts  and 
we  of  course  will  work  with  the  new  task  force  in  the  Eighth  Cir- 
cuit. 

We  have  also  been  working  with  the  Conference  of  State  Chief 
Justices  to  further  their  ongoing  efforts  of  Federal  and  State  courts 
to  provide  training  and  technical  assistance  to  tribal  courts.  We 
hope  to  encourage  State  and  tribal  court  cooperation  to  obtain  re- 
ciprocal recognition  and  enforcement  of  State  and  tribal  court  or- 
ders, particularly  in  the  area  of  child  support  and  civil  protection 
orders. 

The  Attorney  General  is  deeply  committed  to  improving  tribal 
justice  systems  in  order  to  strengthen  tribal  self-governance.  We 
have  tried  to  do  this  in  a  variety  of  ways  in  the  past  year,  with 
very  limited  staff  and  without  new  funds.  Tribal  justice  systems 
clearly  have  the  potential  to  be  working  partners  with  State  and 
Federal  courts  in  our  national  administration  of  justice.  We  are 
committed  to  working  with  them  to  fulfill  this  role. 

I  have  submitted  a  more  detailed  statement  for  the  record  con- 
cerning the  Department's  work  with  tribal  courts,  and  I  would  be 
happy  to  answer  any  questions  you  may  have. 

[Prepared  statement  of  Ms.  Morgan  appears  in  appendix.] 

Senator  Inouye.  I  thank  you  very  much,  Ms.  Morgan.  May  I  now 
call  on  Ms.  Morris. 
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STATEMENT  OF  JOANN  SEBASTIAN  MORRIS,  ACTING  DIREC- 
TOR, OFFICE  OF  TRIBAL  SERVICES,  BIA,  ACCOMPANIED  BY 
BETTY  RUSHING,  ACTING  DIVISION  CHIEF,  TRIBAL  GOVERN- 
MENT SERVICES 

Ms.  Morris.  Good  morning,  Mr.  Chairman  and  members  of  the 
committee. 

I  have  with  me  this  morning  Betty  Rushing,  who  is  the  acting 
division  chief,  Tribal  Government  Services,  in  the  Office  of  Tribal 
Services. 

My  name  is  Joann  Sebastian  Morris,  I  am  the  acting  director  for 
the  Office  of  Tribal  Services.  I  am  pleased  to  be  here  today  to  ad- 
dress the  Department's  implementation  of  the  Indian  Tribal  Justice 
Act,  Public  Law  103-176,  specifically  the  survey  of  tribal  judicial 
systems,  the  establishment  of  the  Office  of  Tribal  Justice  Support, 
and  the  promulgation  of  regs  establishing  base  support  funding  for 
tribal  justice  systems. 

We  still  agree  with  Senator  McCain's  original  assessment  that 
tribal  justice  systems  remain  inadequately  funded.  The  lack  of  ade- 
quate funding  continues  to  impair  the  operation  and  development 
of  tribal  justice  systems.  We  also  recognize  that  in  Indian  country, 
the  need  is  far  greater  than  the  funds  available  to  tribal  govern- 
ments, and  that  tribal  leadership  is  constantly  forced  to  balance 
competing  needs  and  to  provide  services  where  the  need  is  the 
greatest.  It  is  not  an  easy  task  to  set  those  kinds  of  priorities. 

In  response  to  concerns  voiced  by  tribal  leaders  at  White  House 
meetings,  national  conferences,  regional  listening  conferences,  the 
President's  fiscal  year  1996  budget  request  reflects  an  overall  in- 
crease of  $163.4  million  for  the  BIA.  That  budget  request  includes 
almost  $14.3  million  for  tribal  priority  allocations,  TPA,  to  tribal 
courts,  and  an  additional  $5  million  for  base  support  funding  for 
tribal  justice  systems. 

The  Indian  Tribal  Justice  Act  was  enacted  in  December  1993, 
after  all  funding  priorities  had  been  identified  by  tribes  for  fiscal 
year  1995.  As  a  result,  our  current  fiscal  year  1995  budget  includes 
only  a  small  increase  in  tribal  priority  allocations  for  tribal  courts, 
but  did  not  identify  funds  to  implement  the  act.  The  fiscal  year 
1995  TPA  of  $14.1  million  for  tribal  courts  represents  base  funding 
for  approximately  250  tribal  justice  systems  and  courts  of  Indian 
offenses. 

This  year  approximately  $1  million  in  special  tribal  court  funds 
has  been  allocated  to  the  area  offices  to  assist  tribes  with  new  or 
developing  justice  systems,  to  the  National  American  Indian  Court 
Judges  Association,  National  American  Indian  Court  Clerks  Asso- 
ciation to  support  national  activities,  and  to  provide  a  subscription 
contract  to  courts  to  the  Indian  Law  Reporter.  Four  hundred  thou- 
sand dollars  remains  set  aside  to  contract  the  survey  of  the  condi- 
tions of  tribal  justice  systems  and  courts  of  Indian  offenses. 

The  procurement  process  was  delayed  when  special  tribal  court- 
funds  were  earmarked  for  rescission  in  December  1994.  Once  we 
received  authorization  from  the  Office  of  Management  and  Budget 
to  expend  these  funds  in  late  May,  5  months  later,  a  solicitation 
was  prepared  and  sent  to  the  33  offerors  who  responded  to  the  no- 
tice of  intent  to  contract  that  was  published  in  the  Commerce  Busi- 
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ness  Daily  April  11  of  this  year.  The  contract  to  conduct  the  study 
will  be  awarded  before  the  close  of  the  fiscal  year. 

Regarding  the  office,  given  current  and  anticipated  budget  con- 
straints, we  have  proposed  to  the  Department  that  the  Office  of 
Tribal  Justice  Support  be  established  as  part  of  a  staff  office  under 
the  direct  line  authority  of  the  Deputy  Commissioner  of  Indian  Af- 
fairs. This  office  as  indicated  in  the  reorganization  plan  presented 
to  Congress  includes  tribal  justice  support,  law  enforcement  and 
Indian  gaming,  all  of  which  have  quasi-judicial  oversight  and  regu- 
latory authority.  That  reorganization  plan  accompanied  our 
reprogramming  letter  2  weeks  ago  to  Congress. 

Regarding  the  regulations,  with  the  assistance  of  a  work  group 
comprised  of  tribal  judges.  State  judges  and  experts  in  the  adminis- 
tration of  courts,  a  base  funding  formula  was  drafted  this  past  Sep- 
tember. It  was  presented  again  to  participants  of  the  Office  of  Trib- 
al Services,  National  Tribal  Consultation,  June  20  to  22. 

The  Indian  Court  Judges  Association  and  others  have  proposed 
changes  to  the  formula,  and  we  received  other  comments  from 
tribes  up  until  July  10.  The  proposed  formula  has  been  revised  and 
will  go  to  the  Solicitor's  Office  next  week  for  final  in-house  review. 
We  will  publish  the  proposed  formula  in  the  Federal  Register  by 
late  September. 

In  addition,  we  are  compelled  to  express  concern  about  the  Con- 
gressional appropriations  action  recently  taken  on  the  1996  budget 
request.  Neither  the  House  nor  Senate  Interior  Appropriations 
Committees  funded  the  $5  million  tribal  justice  initiative.  Further- 
more, the  reduction  taken  by  the  Senate  Appropriations  Committee 
against  TPA  is  so  severe  that  tribal  governments  overall,  not  only 
the  justice  systems,  will  be  severely  crippled  if  the  Senate  markup 
is  enacted. 

Before  closing,  I  want  to  add  a  few  personal  remarks.  On  behalf 
of  the  Assistant  Secretary,  Ada  Deer,  and  the  Deputy  Commis- 
sioner, Hilda  Manuel,  I  want  to  express  a  sincere  thank  you  to  Sen- 
ator McCain  for  sharing  with  us  on  Monday  a  copy  of  the  testimony 
of  one  witness  whose  testimony  names  them  in  particular  and  de- 
fames their  character.  They  accept  your  offer,  Senator,  found  in 
Senate  Committee  on  Indian  Affairs  Rule  10,  to  present  factual 
statements  relevant  to  and  refuting  the  testimony  in  question.  Ac- 
companying their  formal  letter  will  be  a  full  and  comprehensive 
chronology  of  BIA  actions  to  implement  ITJA. 

In  particular,  Ms.  Deer  was  shocked  and  disappointed  by  the  lan- 
guage of  the  testimony,  as  this  was  the  first  time  this  individual 
had  expressed  in  writing  his  displeasure  about  his  tenure  about  the 
BIA.  Ms.  Deer  has  high  expectations  of  staff  that  they  take  respon- 
sibility for  themselves  as  professionals  and  for  their  professional 
positions  to  express  concerns  as  they  are  occurring,  not  after  the 
fact,  and  not  suddenly  appearing  in  written  testimony  before  the 
Congress. 

Ms.  Deer  also  requests  that  I  share  with  you  that  she  spoke  yes- 
terday with  President  Leonard  Atolli  of  the  Jicarilla  Apache  Tribe, 
who  advised  that  the  Council  does  not  know  of  their  employee's  tes- 
timony being  presented  today.  President  Atolli  twice  stated,  this  is 
all  on  his  own,  the  Council  did  not  take  action. 
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It  is  unfortunate  that  throughout  the  implementation  process  we 
have  all  experienced  far  too  many  rumors,  innuendoes,  inaccura- 
cies, and  leaked  information,  personal  agendas  and  other  unpro- 
ductive behaviors  that  in  the  end  only  harms  tribal  people.  This  is 
a  new  era  for  the  BIA  and  we  are  trying  to  move  past  outdated  "us 
versus  them"  behavior. 

The  BIA  has  begun  forging  new  and  different  empowering  rela- 
tionships with  tribes,  albeit  not  organizations,  but  tribes  for  whom 
we  owe  our  allegiance  and  responsibility  to.  And  there  is  a  deep 
and  abiding  commitment  to  tribes  by  the  Assistant  Secretary  and 
the  Deputy  Commissioner.  They  have  not  attempted  to  thwart  the 
implementation  of  the  Indian  Tribal  Justice  Act.  As  we  all  know, 
their  personal  backgrounds  and  careers  provide  ample  documenta- 
tion of  intense  commitment  to  tribes. 

This  concludes  my  prepared  and  personal  statement,  and  I'll  be 
happy  to  respond  to  questions. 

[Prepared  statement  of  Ms.  Morris  appears  in  appendix.] 

Senator  Inouye.  Thank  you  very  much,  Ms.  Morris.  And  may  I 
call  upon  the  Chairman. 

The  Chairman.  Thank  you  very  much,  sir. 

Ms.  Morris,  there  are  witnesses  that  will  be  following  you  and 
they  make  several  allegations  that  I'd  like  you  to  either  respond  to 
now  or  in  writing  to  the  committee. 

On  page  5  of  his  testimony,  Mr.  Vicenti  says  that  this  represen- 
tation was  the  beginning  of  a  pattern  of  secrecy  and  deception 
which  culminated  in  my  having  discovered  on  March  6,  1995,  that 
the  Bureau  leadership  had  communicated  to  the  House  Subcommit- 
tee on  Interior  Appropriations  that  Indian  Justice  Act  funding 
would  not  be  sought  for  fiscal  year  1996,  despite  the  $5  million, 
however  inadequate,  in  the  President's  budget. 

Is  that  true,  that  the  Bureau  leadership  communicated  to  the 
House  Subcommittee  on  Interior  Appropriations  that  the  Indian 
Tribal  Justice  Act  funding  would  not  be  sought  for  fiscal  year  1996? 

Ms.  Morris.  To  the  best  of  my  knowledge,  that  is  not  true,  and 
I  know  that  the  various  allegations  that  are  in  Mr.  Vicenti's  testi- 
mony will  be  responded  to  by  both  Ms.  Deer  and  Ms.  Manuel  point 
by  point. 

The  Chairman.  So  that  is  not  true. 

In  Judge  Coochise's  written  testimony,  who  will  follow  you,  he 
says  the  tribal  courts  program  within  the  judicial  services  branch 
of  the  BIA  has  never  been  a  priority  of  the  BIA,  nor  has  it  been 
afforded  the  status  of  opportunity  to  be  involved  in  the  budget 
process  like  law  enforcement,  social  services,  and  other  programs, 
since  the  branch  is  not  at  a  directorate  level  within  the  BIA.  Is 
that  true? 

Ms.  Morris.  No;  I  don't  feel  that's  true.  In  any  of  the  discussions 
that  we  had  in  formulating  the  budget,  since  that  branch  is  in  the 
Office  of  Tribal  Services,  it  was  my  responsibility  to  interface  with 
the  branch  chiefs  and  division  chiefs  to  seek  their  input.  And  Mr. 
Vicenti  was  always  involved  in  all  of  our  Office  of  Tribal  Services 
staff  meetings. 

The  Chairman.  Later  in  his  statement  he  says,  this  mandate  to 
establish  the  office  has  met  with  resistance  from  the  BIA,  as  can 
be  ascertained  by  the  dialog  and  through  letters  between  this  com- 
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mittee  and  Assistant  Secretary  of  Indian  Affairs,  including  a  letter 
dated  April  14,  1994,  from  the  Assistant  Secretary  of  Indian  Af- 
fairs. The  resistance  was  articulated  by  the  BIA  of  not  understand- 
ing whether  the  office  was  to  be  at  a  directorate  level  that  BIA 
states  "will  strain  both  available  resources  and  staff,  or  a  staff  sup- 
port office  under  the  Office  of  Tribal  Services."  Is  that  a  true  state- 
ment? 

Ms.  Morris.  My  response  is  that  the  Solicitor's  Office  had  given 
Ms.  Deer  the  opinion  that  the  act  as  enacted  did  not  mandate  an 
actual  directorate.  It  stated  an  office  but  not  necessarily  a  direc- 
torate. The  concern  expressed  by  Ms.  Deer  was  about  resources, 
again,  in  this  time  of  dwindling  resources,  did  we  have  enough  re- 
sources to  establish  a  directorate  with  just  a  few  members  in  it, 
when  the  intention  again  in  this  climate,  with  less  funding  and  in 
a  time  of  the  National  Performance  Review  was  to  consolidate  more 
offices,  rather  than  creating  new  ones.  Her  concern  was  with  the 
funding,  because  a  directorate  would  also  require  someone  at  the 
senior  executive  service  level,  which  is  much  higher  salary  than  an 
officer. 

The  Chairman.  Judge  Coochise  goes  on  to  say,  even  though  the 
Assistant  Secretary  of  Indian  Affairs,  Ada  Deer,  stated  in  Septem- 
ber 1994  that  "we  have  placed  the  implementation  of  the  Act  at  a 
high  priority  within  the  Bureau  of  Indian  Affairs,"  the  realities  are 
it  nas  not  been  a  priority  to  the  mid-management  of  the  central  of- 
fice of  the  BIA.  Is  that  a  true  statement? 

Ms.  Morris.  My  sense  of  what  has  happened  in  the  last  year  is 
that  there  has  been  a  lot  of  attention,  emphasis,  priority  given  to 
establishing  this  office,  to  doing  whatever  was  necessary  to  estab- 
lish the  office,  to  get  funding,  to  get  the  regs  out.  It  is  very  frustrat- 
ing for  anyone  coming  into  government,  I  came  from  tne  private 
sector,  from  a  non-profit. 

And  to  come  into  the  Federal  Government  and  to  see  the  levels 
of  bureaucracy  that  one  must  go  through  to  get  anything  done,  the 
regulations  that  govern  establishing  a  new  office,  there  are  several 
of  them  in  addition  to  just  internal  policy  and  so  on.  And  that's 
definitely  off-putting.  But  I  cannot  say  that  there  was  not  priority 
given  to  the  implementation  of  the  act  as  a  whole,  not  only  the  es- 
tablishment of  the  office. 

Senator  INOUYE.  Thank  you  very  much,  Mr.  Chairman. 

Ms.  Morgan,  if  I  may  ask  a  few  questions,  but  before  I  do,  I 
would  like  to  commend  your  department  for  taking  the  initiative  to 
arrange  for  programs  to  assist  the  tribal  systems  by  authorizing 
your  U.S.  attorneys  and  their  staff  to  work  in  collaboration  with 
certain  tribes.  I  realize,  as  the  judge  stated,  that  this  is  makeshift. 
But  at  least  it  is  a  beginning.  Aiid  I  thank  you  very  much. 

In  the  decisionmaking  level  of  the  budget,  do  you  provide  an 
input  for  some  sort  of  suggestion  to  the  Interior  Department  as  to 
what  priorities  should  be  granted  to  the  tribal  judicial  system? 
Does  the  Interior  Department  call  upon  you  for  your  comments  or 
your  suggestions,  your  recommendations? 

Ms.  Morgan.  Senator,  I  know  that  there  are  ongoing  discussions 
between  the  people  in  the  Justice  Department  who  are  interested 
in  issues  about  tribal  justice  systems  and  all  of  the  people  at  var- 
ious levels  at  Interior  who  are  interested  in  the  same  issues.  As  to 
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whether  there  is  any  sort  of  formal  communication  or  recommenda- 
tion about  budget  items,  I'm  sorry,  sir,  I'm  not  aware  of  that. 

Senator  Inouye.  Do  you  agree  with  Judge  Canby  that  if  the 
funding  is  not  provided,  this  could  become  a  crisis,  in  fact  we  are 
in  a  crisis  at  this  moment?  Do  you  agree  with  that? 

Ms.  Morgan.  Based  upon  the  reports  we've  heard  from  U.S.  at- 
torneys who  have  districts  that  encompass  Indian  country,  I  would 
have  to  agree  with  that,  sir. 

Senator  Inouye.  So  would  you  place  the  highest  priority  upon 
funding  for  this  program,  if  it  is  in  an  emergency  crisis  situation? 

Ms.  Morgan.  Yes. 

Senator  Inouye.  Do  you  believe  that  your  department  would  sup- 
port overruling  Oliphant  by  statute? 

Ms.  Morgan.  I  don't  believe  the  Department  has  taken  a  position 
on  that,  sir.  I  think  it  is  a  complicated  matter.  I  think  that  the 
views  expressed  by  Judge  Canby  are  shared  by  many  individuals 
in  the  Department. 

But  it's  a  matter  of  some  concern.  When  I  was  meeting  with  the 
Conference  of  State  Chief  Justices  on  Monday,  the  Chief  Justice  of 
the  Montana  Supreme  Court  as  well  as  the  Chief  Justice  of  the 
South  Dakota  Supreme  Court  made  it  very  clear  that  they  were  not 
anxious  to  change  the  jurisdictional  situation. 

So  I  think  before  the  Department  could  take  any  sort  of  position, 
there  would  have  to  be  discussions  and  explorations  not  only  with 
the  State  law  enforcement  with  which  we  work,  but  tribal  officials 
as  well. 

Senator  Inouye.  I  would  assume  that  you  have  worked  closer 
with  the  tribal  court  system  than  your  colleagues  in  the  Depart- 
ment. Are  you  free  to  express  your  personal  views  on  this?  Would 
you  favor  overruling  Oliphant? 

Ms.  Morgan.  Let  me  say,  I  give  great  deference  to  the  views  ex- 
pressed by  Judge  Canby.  I've  heard  him  express  those  before.  I 
think  he  presents  very  compelling  arguments. 

Senator  Inouye.  What  are  your  thoughts  on  the  recognition  of 
tribal  court  judgments  by  State  courts? 

Ms.  Morgan.  I  think  that's  an  exceptionally  important  area,  Sen- 
ator, particularly  in  light  of  the  provisions  of  the  new  Violence 
Against  Women  Act  that  calls  for  full  faith  and  credit  for  civil  pro- 
tective orders  from  all  State  and  tribal  courts  as  well  as  provisions 
of  the  new  child  support  legislation  that  mandates  the  same  thing. 

My  office  has  recently  conducted  a  survey  of  all  the  State  courts 
to  see  what  sort  of  legislation  or  case  law  or  court  rule  controls 
these  situations.  It  varies  from  State  to  State.  Certainly  the  trend 
is  for  State  supreme  courts  to  either  adopt  court  rules  to  encourage 
reciprocal  full  faith  and  credit,  as  was  recently  done  by  the  Okla- 
homa Supreme  Court,  or  to  at  least  adopt  a  rule  setting  forth  an 
approach  governed  by  comity. 

I  think  it  is  very  important  that  at  the  very  least.  State  courts 
be  aware  of  the  mandate  in  the  Violence  Against  Women  Act  and 
the  new  child  support  legislation  that  mandates  full  faith  and  cred- 
it for  those  kinds  of  tribal  court  orders. 

Senator  Inouye.  We  have  been  advised  that  the  Attorney  Gen- 
eral has  discussed  the  possibility  of  transferring  the  court  program, 
judicial  court  program,  to  the  Interior  Department,  and  this  discus- 
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sion  was  carried  on  with  the  Secretary  of  the  Department.  Is  that 
correct? 

Ms.  Morgan.  It's  my  understanding,  sir.  I  wasn't  present,  but 
that's  my  understanding. 

Senator  Inouye.  I  mean,  from  Interior  to  Justice? 

Ms.  Morgan.  Yes,  sir. 

Senator  Inouye.  It  is  your  understanding  that  such  a  discussion 
was  carried  out? 

Ms.  Morgan.  Yes,  sir;  it's  my  understanding  there  was  a  brief 
discussion  of  the  subject  matter,  because  the  issue  was  raised  to 
the  Attorney  General  at  a  recent  meeting  with  Federal,  State,  and 
tribal  judges  in  Salt  Lake  City.  The  Attorney  General  is  very  clear 
that  she  is  interested  in  considering  any  proposal  that  would  im- 
prove the  situation  of  tribal  justice  systems.  But  first  and  foremost, 
it's  an  issue  that  has  to  be  explored  within  the  Department  of  the 
Interior,  and  it  has  to  be  discussed  with  the  affected  tribal  govern- 
ments. 

Senator  Inouye.  But  at  this  stage,  the  Attorney  General  would 
consider  accepting  the  responsibility  for  the  tribal  court  program? 

Ms.  Morgan.  I  think  at  this  stage,  Senator,  it  would  be  fair  to 
say  that  the  Attorney  General  would  welcome  discussions  with  the 
Interior  Department  on  that  subject  matter,  and  would  consult 
with  tribal  governments  to  get  their  views. 

Senator  Inouye.  Do  you  know  why  this  discussion  was  started? 
Is  the  Attorney  General  concerned  with  the  way  Interior  is  han- 
dling the  court  program? 

Ms.  Morgan.  It's  my  understanding,  sir,  that  the  discussion  oc- 
curred because  the  issue  was  raised  by  tribal  judges  to  the  Attor- 
ney General  at  a  meeting  in  Salt  Lake  City.  She  conveyed  the  con- 
cern to  the  Secretary. 

Senator  Inouye.  Has  this  discussion  gone  any  further  beyond  the 
initial  discussion? 

Ms.  Morgan.  There  has  been  some  limited  discussion  with  staff, 
and  there  are  plans  to  continue  those  discussions. 

Senator  Inouye.  We'd  like  to  submit  questions  of  a  technical  na- 
ture, if  we  may. 

Ms.  Morgan.  Of  course,  sir. 

Senator  Inouye.  And  now,  Ms.  Morris,  if  I  may,  if  the  full  reduc- 
tion to  the  tribal  priority  allocation,  the  TPA,  in  the  amount  of 
$206  million  as  proposed  in  the  Senate  bill,  is  approved  by  the  Sen- 
ate, what  is  the  projected  impact  of  the  funding  on  tribal  courts? 

Ms.  Morris.  Currently,  there's  only 

Senator  Inouye.  Would  they  have  anything  available?  Would  the 
courts  have  anything  left  over? 

Ms.  Morris.  Currently,  there's  only  $14.3  million,  currently,  in 

1995,  there's  only  $14.1  million  in  that  money,  $14.3  million  for 

1996.  With  such  a  drastic  reduction,  again,  it's  in  the  tribal  priority 
allocation  budget  system  and  so  it  is,  it's  the  tribes'  decision  how 
they  allocate  that  money.  And  again,  one  of  the  reasons  for  the  pas- 
sage of  this  act  was  that  there  wasn't  as  high  a  priority  to  courts 
as  was  necessary. 

Senator  Inouye.  Is  it  within  their  control,  or  is  it  outside  their 
control  as  to  how  the  allocation  is  made? 
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Ms.  Morris.  Once  it's  in  the  tribal  priority  allocation  budget  sys- 
tem, it  is  their  decision.  It's  the  discretion  of  the  tribes. 

Senator  Inouye.  So  they  could  reject  other  priority  matters  and 
place  all  their  funds  in  the  courts? 

Ms.  Morris.  If  that  was  their  choice,  yes. 

Senator  Inouye.  We  were  advised  that  $250,000  was  set  aside 
out  of  the  fiscal  1994  appropriated  funds  to  conduct  a  survey  of 
tribal  courts,  and  yet  your  testimony  would  indicate  that  that  sur- 
vey has  yet  to  be  initiated.  Why  is  it  so? 

Ms.  Morris.  There  were  several  work  groups  that  were  estab- 
lished early  in  1994.  There  was  a  lot  of  discussion  with  staff  of  the 
Senate  committee  on  what,  how  to  proceed  with  implementation.  A 
work  group  was  ready  to  be  convened  in  June  of  last  year  to  set 
the  parameters  for  the  study. 

And  by  late  May,  because  a  new  staff  person  was  coming  on  to 
head  that  effort,  staff  were  requested  to  stop  moving  ahead,  and  in 
particular  not  hold  the  June  work  group  meeting  until  that  staff 
person  could  come  on  board.  And  that  staff  was  Judge  Carey 
Vicenti,  who  arrived  August  18.  He  quickly  got  a  work  group  meet- 
ing together  in  September,  but  we  were  very  close  to  the  end  of  the 
fiscal  year  by  the  time  there  was  full  time  staff  devoted  to  this  ef- 
fort. 

Senator  Inouye.  This  is  in  the  authorization  of  appropriations, 
Indian  priority  system,  funds  appropriated  pursuant  to  the  author- 
izations provided  by  this  section,  and  available  for  tribal  justice 
system,  shall  not  be  subject  to  the  Indian  priority  system.  Nothing 
in  this  act  shall  preclude  a  tribal  government  from  supplementing 
any  funds  received  under  this  act. 

Were  you  aware  of  that? 

Ms.  Morris.  That  covers  the  money  that  has  now  been  re- 
quested, the  $5  million.  It  does  not  cover  the  moneys  that  just  go 
automatically  from  the  Bureau's  budget  to  TPA.  And  that's  where 
the  $14.1  million  and  proposed  $14.3  million  is  located.  So  the  $5 
million  would  not  be  subject  to  tribal  priority  allocation.  That  is  ex- 
clusively set  aside  for  courts. 

Senator  Inouye.  As  you've  heard,  the  Department  of  Justice  and 
the  Federal  court  system  have  taken  it  upon  themselves  certain  re- 
sponsibilities of  working  collaboratively  with  Indian  systems,  even 
on  a  makeshift  basis.  It  would  indicate  to  me  and  the  committee 
that  the  Department  of  Justice  is  interested  in  the  Indian  court 
svstem.  Do  you  call  upon  them  for  input  on  funding?  Do  you  ask 
tnem  for  their  recommendations? 

Ms.  Morris.  No;  we  haven't. 

Senator  Inouye.  Do  you  think  the  Department  of  Justice  should 
be  called  upon  for  their  views  on  the  Indian  court  system? 

Ms.  Morris.  There  are  a  number  of  ways  that  Bureau  staff  and 
Department  of  Justice  staff  do  meet,  cooperate  and  collaborate.  Ada 
Melton,  who  is  in  the  audience,  was  at  our  Office  of  Tribal  Services 
consultation  in  June,  on  short  notice,  and  given  the  opportunity  to 
address  the  groups  and  share  the  information,  the  wealth  of  infor- 
mation that  she  has  about  the  programs  in  Justice. 

There  is  a  tentative  memorandum  of  agreement  or  understand- 
ing that  Judge  Vicenti  and  Mary  did  some  tentative  wording  for, 
to  set  forth  formally  a  working  relationship.  I  don't  feel  that  there 
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has  not  been  some  working  together  already.  But  in  terms  of  re- 
questing their  input  on  the  budget,  that  in  particular,  that  didn't 
happen. 

Senator  Inouye.  Will  the  Department  favor  the  overruling  of  the 
Oliphant  decision  by  statute? 

Ms.  Morris.  My  very  general  comment  is  that  both  the  Assistant 
Secretary  and  the  Deputy  Commissioner  would  support  any  effort 
to  expand  and  strengthen  tribal  governments.  My  role  at  the  Bu- 
reau is  as  someone  who  is  as  a  manager,  who  brings  staff  from  so- 
cial services,  education,  law  enforcement,  all  the  different  offices, 
not  only  tribal  services,  but  other  offices,  together.  But  I'm  not  a 
lawyer. 

Senator  Inouye.  Are  you  aware  that  your  Assistant  Secretary 
and  the  Secretary  have  discussed  the  Oliphant  case?  Do  you  know 
if  they  have  done  this? 

Ms.  Morris.  I  am  personally  not  aware  of  that. 

Senator  Inouye.  Would  the  Department  be  in  favor  of  tribal 
court  judgments  being  recognized  by  State  courts?  I  realize  you're 
not  a  lawyer,  but  has  this  been  a  matter  of  discussion  in  the  De- 
partment? 

Ms.  Morris.  The  discussion  is  more  general  in  terms  of  support 
for  anything  that  would  strengthen,  empower  tribal  governments 
overall,  including  tribal  courts.  And  so  I  can't  speak  for  either  the 
Assistant  Secretary  or  Deputy  Commissioner,  but  I  can't  see  how 
they  would  not  say  that  those  decisions  must  carry  as  much  weight 
as  the  decisions  made  in  State  courts. 

Senator  Inouye.  Would  you  say  that  an  effective,  viable  court 
system  is  indispensable  and  a  critical  element  in  sovereignty? 

Ms.  Morris.  Yes;  I  would  agree  with  that.  It  is  integral  to  the 
very  infrastructure  of  our  tribalcommunities. 

Senator  Inouye.  Do  you  have  any  views  as  to  the  transfer  of  this 
program  to  the  Justice  Department? 

Ms.  Morris.  I  know  that  Secretary  Babbitt  met,  at  the  invitation 
of  Ms.  Reno,  and  she  raised  this  possibility.  And  the  Secretary's  re- 
sponse was,  if  that's  what  tribes  want,  we'll  work  with  them  to  do 
it.  The  sense  is  that  if  this  is  a  way  for  tribal  governments,  tribal 
courts  to  receive  added  funding,  we're  all  for  it. 

The  cautions  that  we  would  raise  have  to  do  with  the  638  con- 
tracting, that  is  at  this  point  in  time,  that  authority  only  resides 
in  the  Bureau  and  would  have  to  be  expanded  to  Department  of 
Justice.  And  that  the  concern  about  funds  that  are  now,  the  fund- 
ing that  is  in  the  tribal  priority  allocation  for  courts,  we're  not  sure 
that  that  would  continue. 

Senator  Inouye.  Would  you  call  upon  Secretary  Babbitt,  and  ask 
the  Secretary  to  submit  a  letter  to  the  committee  setting  forth  what 
you  have  just  said,  that  if  the  tribes  want  it,  he  would  favor  that? 

Ms.  Morris.  And  the  Deputy  Commissioner  was  sitting  in  on 
that  meeting  as  well.  So,  certainly. 

Senator  Inouye.  Ms.  Morgan,  I  thank  you  very  much.  You  have 
been  most  helpful.  And  Ms.  Morris,  I  thank  you  very  much  for  your 
assistance.  If  we  may,  we  would  like  to  submit  to  you,  Ms.  Morris, 
questions  of  a  technical  nature  for  your  consideration. 

Ms.  Morris.  Certainly. 

Senator  Inouye.  Thank  you  very  much. 
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And  now  our  third  panel,  the  chief  judge  of  the  Bois  Forte  Tribal 
Court  of  Minnesota,  Margaret  Treuer,  accompanied  by  Tadd  John- 
son; and  the  chief  judge  of  the  Colorado  River  Indian  Tribes  of  Ari- 
zona, John  Schumacher;  and  the  chief  judge  of  the  Jicarilla  Apache 
Tribe  of  New  Mexico,  Carry  Vicenti. 

May  I  first  call  upon  Chief  Judge  Treuer. 

STATEMENT  OF  MARGARET  TREUER,  CHIEF  JUDGE,  BOIS 
FORTE  TRIBAL  COURT,  BOIS  FORTE  BAND  OF  CfflPPEWA  IN- 
DIANS 

Judge  Treuer.  Good  morning.  My  name  is  Margaret  Treuer.  I 
am  chief  judge  for  the  Bois  Forte  Band,  which  is  a  small  reserva- 
tion located  in  Northern  Minnesota,  with  a  membership  of  approxi- 
mately 2,600  people.  I  have  been  the  chief  judge  there  for  approxi- 
mately four  years.  And  prior  to  that,  I  was  chief  judge  at  the  Red 
Lake  Indian  Reservation,  which  is  also  located  in  Northern  Min- 
nesota. 

I  also  have  been  a  part-time  U.S.  magistrate  for  Northern  Min- 
nesota for  the  district  court  in  Minnesota,  U.S.  district  court,  for 
approximately  6  years.  And  in  that  position,  I  did  a  lot  of  work  in 
pretrial  cases  that  came  from  Indian  reservations  under  the  Major 
Crimes  Act. 

I  have  submitted  a  written  statement  for  the  record.  My  state- 
ment basically  tries  to  focus  on  what  the  situation  is  like  for  a  trib- 
al court  at  the  local  level.  I  followed  the  development  of  the  Indian 
Tribal  Justice  Act  very  closely,  along  with  I'm  sure  tribal  judges  all 
across  the  country.  There  was  a  lot  of  excitement  about  it  wnen  it 
was  going  through  the  process.  I  commend  the  Committee  for  all 
the  work  that  it  did  in  developing  this  act,  which  I  think  is  an  ex- 
cellent piece  of  legislation. 

However,  as  the  committee  well  knows,  this  act  was  passed  near- 
ly 2  years  ago.  And  there's  a  tremendous  problem  with  implement- 
ing it.  Nothing's  happening  out  there.  There  has  been  no  needs  as- 
sessment, there  is  no  Office  of  Tribal  Justice  Support  established 
within  the  Department  of  the  Interior,  and  there's  been  no  addi- 
tional funding  for  tribal  courts. 

There  is  tremendous  pressure  on  tribal  courts  with  respect  to 
case  management,  with  not  having  enough  resources,  enough  staff, 
decent  facilities.  There  are  just  tremendous  problems  out  there  that 
need  to  be  addressed  and  that  we  had  hoped  there  would  be  money 
available  to  address  those  problems.  Nothing  is  happening,  and  it's 
a  tremendous  disappointment  that  something  that  had  so  much 
promise  hasn't  happened. 

I  realize  that  this  committee  has  done  its  work  as  far  as  getting 
this  act  developed  that  you're  not,  I  know  it's  an  appropriations 
problem.  I  don't  know  why  there  hasn't  been  more  advocacy  by  the 
administration  to  put  more  money  into  tribal  courts.  But  we  really 
need  additional  funding.  We  need  training,  we  need  technical  as- 
sistance out  there.  There  are  increasing  problems,  I  believe,  from 
my  observations,  there's  increasing  violence  on  reservations  in  Min- 
nesota and  elsewhere. 

There  have  been  a  number  of  recent  State  court  decisions  in  Min- 
nesota which  I  think  are  going  to  result  in  more  and  more  pressure 
on  tribal  courts  to  handle  civil  matters.  Our  court  at  Bois  Forte 
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right  now  is  not  prepared  to  handle  civil  cases.  We  don't  have  the 
money,  we  don't  have  the  staff  to  develop  codes  and  all  the  proce- 
dures that  have  to  go  with  that. 

And  yet  the  State  courts  in  Minnesota  are  now  saying  to  liti- 
gants, and  I'm  talking  about  non-Indian  litigants  in  the  commercial 
area,  that  they  have  to  go  to  tribal  court.  And  I'm  telling  you,  if 
someone  came  to  my  court  and  said,  we  want  to  file  this  civil  case 
here,  I  would  have  to  say,  sorry,  I  can't  help  you.  We  don't  have 
the  resources  to  do  that.  And  this  is  getting  to  be  more  and  more 
of  a  problem. 

For  the  reservation  residents,  and  I  documented  some  of  this  in 
my  written  statement,  but  there  are  tremendous  problems  in  the 
area  of  civil  jurisdiction  that  really  need  to  be  addressed  because 
they  affect  our  reservation  residents.  I  talked  about  the  situation 
of  domestic  abuse  cases.  Bois  Forte  only  exercises  criminal  jurisdic- 
tion right  now. 

So  if  an  Indian  woman  on  the  reservation  is  victimized,  she  goes 
to  State  court  and  gets  a  restraining  order,  an  order  for  protection 
they're  called,  there.  But  those  orders  can't  be  enforced  on  the  res- 
ervation by  the  State  court  system.  And  so  we're  basically,  our 
hands  are  tied  unless  an  actual  assault  occurs,  and  then  we  can 
prosecute  and  arrest  someone.  But  it  creates  a  lot  of  problems. 

And  we  have  similar  problems  with  juveniles  who  can  get  caught 
up  under  the  Indian  Child  Welfare  Act  cases  that  go  to  State  court, 
if  the  children  are  here.  And  it  just  creates  tremendous  problems. 
We  would  like  to  expand  into  Indian  Child  Welfare  Act  cases  and 
take  those  ourselves,  rather  than  having  them  in  the  State  court 
system.  There's  been  a  lot  of  meetings  at  the  local  level  about  doing 
that. 

But  we  don't  have  the  money  to  do  it.  And  what's  happening  as 
a  result  of  that  is  that  it's  hurting  our  families  up  there. 

So  I  would  just  like  to  urge  this  committee  to  do  whatever  it  can 
to  put  pressure  on  the  administration,  if  that's  what  it  takes,  and 
to  urge  the  Appropriations  Committee  to  put  some  money  behind 
this  act,  so  that  these  problems  can  be  addressed  in  a  meaningful 
way,  because  they  affect  our  people. 

Thank  you.  I  would  be  available  for  any  questions  that  the  com- 
mittee may  have. 

[Prepared  statement  of  Judge  Treuer  appears  in  appendix. 1 

Senator  Inouye.  Thank  you  very  much.  Judge. 

May  I  advise  all  of  the  witnesses  that  their  prepared  statements 
have  all  been  made  part  of  the  record.  So  you  may  summarize  it 
in  any  way  you  want,  or  present  it  in  any  way  you  want. 

Our  next  witness  is  Chief  Judge  Schumacher. 

STATEMENT  OF  JOHN  C.  SCHUMACHER,  CHIEF  JUDGE, 
COLORADO  RIVER  INDIAN  TRIBES  COURT  OF  APPEALS 

Judge  Schumacher.  Thank  you,  Mr.  Chairman. 

My  name  is  John  Schumacher,  I  am  the  chief  judge  of  the  Appel- 
late Court  for  the  Colorado  River  Indian  Tribes  in  Arizona.  I  apolo- 
gize for  the  tone  of  my  comments,  I  am  experiencing  a  slight  sum- 
mer cold.  I  also  serve  as  on -reservation  attorney  for  the  Wind  River 
Reservation  in  Wyoming. 
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I  worked  on  the  implementation  of  this  act,  on  its  passage.  And 
I  am  discouraged  that  its  implementation  has  not  proceeded  faster. 
The  act,  when  it  was  drafted,  was  fairly  clear.  The  BIA  has  testi- 
fied today  that  it's  taken  them  well  over  a  year  to  get  the  survey 
even  out. 

I  for  one  cannot  see  why  there  has  to  be  such  a  delay.  The  stat- 
ute was  clear.  It  listed  a  number  of  categories  of  information  that 
needed  to  be  determined  through  the  survey,  a  competitive  bid 
process  should  have  been  initiated  immediately.  There  was  a  lot  of 
discussion  when  the  statute  was  being  passed.  I  don't  believe  they 
needed  a  whole  new  round  of  work  groups  to  determine  what  infor- 
mation to  gather. 

The  statute  refers  to  the  information  that  the  Congress  is  looking 
for.  It  was  looking  for  them  to  determine  the  resources  and  funding 
available  to  tribal  courts,  the  geographic  area  and  populations  to 
be  served,  the  levels  of  functioning  and  capacity  of  the  justice  sys- 
tems, the  volume  and  complexity  of  the  case  loads,  et  cetera.  They 
very  simply  had  to  put  a  bid  out  and  say,  who  would  like  to  do  this 
survey  for  us,  how  much  is  it  going  to  cost,  when  are  you  going  to 
have  it  completed.  It  shouldn't  have  taken  this  much  time. 

It  seems  the  Department,  in  implementing  the  act,  is  more  con- 
cerned with  developing  its  own  constituencies.  The  goal  of  the  act, 
in  my  view,  was  to  get  the  resources  out  to  the  reservations,  out 
to  the  tribes  and  the  tribal  justice  systems.  It  was  not  to  create  ad- 
ditional roadblocks  within  the  bureaucracy.  And  it  was  drafted  to 
give  clear  direction  so  there  should  not  be  any  question.  I  do  not 
think  there's  any  excuse  for  this  act  not  being  more  fully  imple- 
mented. 

I'm  also  concerned  that  the  administration  has  not  requested 
more  funding.  Tribal  justice  systems  are  critical  to  the  health  of 
reservations.  They  are  a  key  part  of  tribal  governments.  As  Justice 
Canby  said,  if  you're  going  to  do  economic  development  on  the  res- 
ervations, the  first  thing  tnat  is  asked  is,  what  about  dispute  reso- 
lution? Where  are  we  going  to  go  if  we  have  a  problem? 

And  tribal  courts  should  be  where  they  go  for  commercial  trans- 
actions on  the  reservation.  And  that's  occurring  on  reservations. 

On  Wind  River  Reservation,  we  have  the  major  oil  companies  in 
this  country  all  going  to  tribal  court  and  being  satisfied  with  that. 
It's  such  a  critical  role  to  economic  development,  if  it's  not  funded 
it  severely  hinders  the  ability  of  tribes  to  develop  jobs  for  their  peo- 
ple. And  I  think  that  the  act  should  be  ftilly  funded. 

BIA  also  talked  about  funding  in  the  tribal  priority  system.  And 
that  funding  is  based  upon  tribes'  decisions.  And  those  decisions 
have  to  be  respected  within  that  funding  system.  That  is  why, 
when  the  act  was  passed,  there  were  specific  provisions  saying  that 
the  funds  allocated  under  the  Tribal  Justice  Act  should  go  outside 
the  tribal  priority  svstem.  The  tribal  courts  operate  within  the  trib- 
al government,  and  Congress  should  not  change  that  relationship. 
The  tribes  must  define  their  own  justice  systems. 

But  Congress  equally  wanted  to  make  sure  that  the  funds  for 
justice  systems  were  going  to  tribal  courts  and  separately  allocated 
that  money.  And  I  think  it  should  be  fully  funded. 

There  have  also  been  questions  about  transferring  the  program 
to  the  Department  of  Justice.  I'm  concerned  about  that.  I'm  very 
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unhappy  with  the  way  the  BIA  has  implemented  the  act.  But  I  get 
very  concerned  when  we  transfer  programs  away  from  the  BIA  be- 
cause it's  not  doing  its  job  to  another  bureaucracy  that  doesn't  have 
Indians  as  its  priority. 

The  Justice  Department  has  over  the  last  several  years  done  a 
number  of  very  positive  things  for  Indians,  for  tribal  justice  sys- 
tems. There's  no  guarantee  in  a  change  of  administration  or  a 
change  of  two  or  three  administrations  that  there  will  be  that  same 
personal  commitment  from  the  Attorney  General  to  Indians.  And  if 
that  commitment  is  not  there,  the  Indian  voice  may  be  lost  within 
the  Department. 

I  only  have  to  look  on  reservations  that  I  deal  with  and  3  years 
ago,  and  for  the  preceding  10  years  before  that,  the  U.S.  attorney 
in  Wyoming  I  don't  believe  ever  sat  foot  on  the  reservation.  And  his 
comments  that  were  made  in  the  press,  his  lack  of  prosecution, 
shows  that  Indian  reservations  had  a  very  low  priority. 

In  contrast,  the  present  U.S.  attorney  makes  it  his  point  to  come 
up  ever  3  months  onto  the  reservation,  talk  with  the  tribal  leaders, 
talk  with  the  tribal  judges  and  make  sure  that  his  office  is  working 
cooperatively  with  the  tribe.  It  ends  up  coming  down  to  the  people 
within  the  Department  of  the  Interior,  within  the  BIA.  The  BIA 
has  a  clear  focus  for  tribes.  They  should  be  made  to  do  their  job. 

The  other  concern  that  I  have  is  in  the  Justice  Department,  if 
it's  transferred  there,  how  will  this  program  then  compete  for  funds 
Departmentwide.  Unless  Congress  is  very  clear  that  the  funds 
must  be  specifically  used  for  this  program,  and  that  the  Depart- 
ment is  directed  to  request  those  funds,  you're  looking  at  putting 
a  very  small  group  in  a  large  bureaucracy.  You  have  that  problem 
with  the  BIA,  but  at  least  it's  a  larger  group  within  the  Depart- 
ment of  the  Interior. 

I  think  you  should  be  very  cautious  of  that.  That  reminds  me  of 
several  years  ago  when  there  was  discussion  about  moving  the 
Safety  of  Dams  program  funding  form  the  BIA  to  another  bureau 
within  the  Department,  the  Bureau  of  Reclamation,  and  tribes 
were  very  concerned.  Because  they  didn't  have  a  voice  within  that 
bureaucracy. 

So  as  it  is  considered,  I  think  that  it  should  be  carefully  looked 
at,  and  it  has  to  be  discussed  with  tribal  leaders  in  addition  to  trib- 
al judges.  It  has  to  be  a  system  that  works  for  people  out  on  the 
reservation.  If  it  doesn't  work  out  in  the  land,  it  is  not  worth  doing. 

I  also  have  a  few  comments  on  the  magistrate's  program.  I  com- 
mend the  Attorney  General  for  initiating  the  program.  I  think 
there  has  to  be  careful  oversight  as  the  program  is  initiated.  The 
experience  of  the  trial  court  judges  that  I  work  with  in  my  court 
system  is  a  very  nervous  feeling.  They  have  seen  the  increase  of 
activity  at  the  U.S.  Attorneys  office  and  the  magistrate  system,  but 
they've  also  seen  it  start  to  usurp  tribal  authority. 

In  areas  where  there  is  concurrent  tribal  and  Federal  authority, 
the  goal  seems  to  be  to  prosecute  everything.  I  believe  the  goal  of 
the  magistrate's  program,  and  when  this  type  of  program  has  been 
discussed  over  the  last  several  years,  was  in  fact  to  supplement 
and  fill  in  the  gaps  where  there  was  no  prosecution  occurring  on 
reservations,  where  people  who  were  committing  crimes  were  not 
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being  held  accountable.  It  was  not  to  be  a  program  to  replace  the 
tribal  courts.  It  was  to  fill  in  the  gap. 

In  the  long  run,  the  program  should  be  used  as  a  stepping  stone 
to  achieve  what  you  discussed  earlier  today,  the  reversal  of  the  Oli- 
phant  decision.  I  would  strongly  urge  this  committee  to  work  with 
the  Department  of  Justice  when  they  appoint  magistrates  to  serve 
on  reservations,  at  the  invitation  of  tribes,  that  they  appoint  tribal 
judges. 

Many  magistrates  positions,  particularly  in  the  west,  are  part- 
time  positions.  I  know  ours  in  Wyoming  is  a  local  attorney  who  has 
part-time  practice,  part-time  magistrate.  Many  tribal  judges  work 
part-time  and  even  if  they  are  not  working  part-time  I  think  that 
with  some  additional  funding  could  increase  their  staff  to  handle 
the  duties  of  magistrate. 

You  get  a  couple  of  benefits  from  this.  One  is,  you  get  the  person 
serving  as  magistrate  who  has  an  understanding  of  the  inter-rela- 
tionship and  role  between  the  tribal  courts  and  the  Federal  court 
system.  You  also  get  a  cost  savings.  You've  got  a  person  serving  as 
judge  in  two  capacities.  That  requires  the  same  skills. 

You  also  get  the  benefit  of  the  two  systems  educating  each  other. 
You  get  the  Federal  system  working  with  the  tribal  system,  which 
helps  improve  the  tribal  court  to  the  extent  they  need  it.  I  agree 
with  Justice  Canby  that  there  are  quality  tribal  courts  out  there 
effectively  operating.  You  also  get  the  Federal  system  to  under- 
stand the  tribal  system.  On  the  Wind  River  Reservation,  they  have 
requested  the  U.S.  attorney  to  appoint  a  U.S.  attorney  located  in 
the  local  community. 

The  crimes  that  are  being  prosecuted  by  the  U.S.  attorney  on  res- 
ervations are  very  similar  to  what  a  county  prosecutor  would  pros- 
ecutor. They  are  not  the  major  white  collar  crimes,  they  are  not  the 
major  drug  transactions.  The  prosecutors  need  to  be  in  the  commu- 
nity as  well  as  the  magistrates. 

Part  of  a  system  of  justice  is  to  deter  crime.  Part  of  deterring 
crime  is  education.  Part  of  deterring  crime  is  knowing  when  it's  ap- 
propriate to  defer  someone  from  the  prison  system  into  an  alter- 
native setting.  Without  being  present  on  the  reservation,  none  of 
those  things  can  happen. 

Overall,  I  think  that  the  act,  if  implemented  this  way,  the  com- 
mittee passed  the  act,  will  have  considerable  benefits  for  Indian 
country.  And  I  would  urge  this  Committee  to  do  whatever  it  can 
in  its  power  to  make  sure  that  the  act  is  fully  implemented.  Thank 
you. 

[Prepared  statement  of  Judge  Schumacher  appears  in  appendix.) 

Senator  Inouye.  Thank  you  very  much,  Judge  Schumacher. 

May  I  now  call  on  Chief  Judge  Vicenti. 

STATEMENT  OF  CAREY  N.  VICENTI,  CHIEF  JUDGE,  JICARILLA 
APACHE  TREBE,  FORMER  SPECIAL  ASSISTANT  FOR  TRIBAL 
JUSTICE  SUPPORT,  OFFICE  OF  TRIBAL  SERVICES,  BIA 

Judge  Vicenti.  I'd  like  to  extend  my  thanks  to  the  committee  for 
asking  me  to  comment  here  today.  I  do  appreciate  any  opportunity 
I  have  that  may  be  offered  to  me  to  address  Congress  and  hopefully 
work  an  improvement  in  our  system  of  laws. 
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As  I  was  invited  here  to  appear  before  this  committee,  I  recog- 
nize that  I  was  in  the  unique  position  of  having  served  as  special 
assistant  for  Tribal  Justice  Support  within  the  BIA,  and  certainly 
that  I  do  serve  as  chief  judge  of  the  Jicarilla  Apache  Tribe.  I  there- 
fore got  the  benefit  of  having  worked  within  the  system,  as  well  as 
knowing  what  courts  need  and  how  they  are  affected  by  changes 
in  Federal  Indian  law. 

As  I  received  the  invitation,  I  agreed  to  appear  after  great  delib- 
eration. My  sense  was,  no,  I  didn't  want  to  come  back  here  to 
Washington,  having  left  it  for  what  I  felt  was  going  to  be  a  long 
duration.  I  was  hoping  to  set  my  experiences  as  special  assistant 
behind  me.  And  I  made  the  decision  not  to  come  here. 

However,  a  number  of  individuals  called  me  up,  judges,  other  no- 
table leaders  in  Indian  country,  and  urged  me  to  appear  here 
today.  So  I'm  not  really  appearing  here  because  I  want  to  be  here. 
I'm  appearing  here  out  of  what  I  consider  the  greater  duty,  which 
is  to  discuss  with  the  Senate  committee  my  experiences  as  the  spe- 
cial assistant  for  Tribal  Justice  Support.  I  am  not  here  at  all  to  say 
that  I  am  representing  the  Jicarilla  Apache  Tribe.  And  except  for 
perhaps  some  limited  questions  regarding  my  expertise  in  operat- 
ing a  tribal  judicial  system,  I  don't  suspect  that  I'll  invoke  the  title 
of  chief  judge  for  the  purposes  of  my  testimony. 

You  do  have  my  written  statements,  and  I  don't  think  I  would 
like  to  dwell  on  those.  You  have  the  statement.  I  would  appreciate 
later  being  able  to  expound  on  any  of  the  statements  I've  made 
that  might  raise  various  questions.  I  do  regret  that  the  Assistant 
Secretary  of  Indian  Affairs  and  the  Deputy  Commissioner  of  Indian 
Affairs  were  not  here  this  morning  to  provide  testimony.  I  know 
that  my  written  statement  was  rather  provocative. 

I  do,  however,  feel  that  their  absence  here  is  somewhat  indicative 
of  the  level  of  priority  they  actually  assign  to  any  discussion  re- 
garding the  tribal  courts.  I  don't  think  that  it  is  a  high  priority  at 
all.  They  were  central  to  the  decisionmaking  process  in  the  imple- 
mentation of  the  Indian  Tribal  Justice  Act,  and  their  absence  in  my 
estimation  thwarts  any  probative  inquiry  into  the  actual  state  of 
circumstances  that  lea  to  a  delay  to  this  point.  And  there  were 
many  circumstances,  many  pressures. 

I  wasn't  sure  whether  you  were  interested  in  investigating  any 
of  those  circumstances  or  trying  to  uncover  any  systemic  failures 
within  the  BIA.  But  I  do  think  that  there  were  many  circumstances 
and  many  systemic  failures. 

I  must  state  emphatically,  however,  that  I  want  to  see  this  act 
implemented  as  much  or  perhaps  more  than  any  other  judge  in  the 
United  States,  because  of  a  close  personal  tie  to  it.  But  beyond 
that,  I've  heard  from  them,  repeatedly  and  regularly,  that  they  are 
in  dire  need.  I've  been  to  the  reservations  and  I've  seen  the  state 
of  the  courts,  the  dilapidated  buildings,  the  shortage  of  staff,  the 
turnover  of  staff. 

I've  seen  all  of  that.  And  ultimately,  my  concern  is  to  get  the 
money  to  them,  and  if  necessary,  to  seek  out  curative  legislation  for 
any  deficiencies  that  might  have  existed  in  the  original  Indian 
Tribal  Justice  Act. 

I  want  to  respond  briefly  to  the  statement  made  earlier  on  behalf 
of  the  BIA.  I  have  to  say  that  I've  heard  nothing  here  today  that 
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would  alter  any  portion  of  the  written  statement  that  I  have  sub- 
mitted to  you.  And  I  would  like  to  have  the  opportunity  to  review 
and  comment  on  those  sworn  statements,  when  and  if  they  are  sub- 
mitted. 

I  really  can't  comment  on  any  of  the  hearsay  that  was  presented 
with  respect  to  the  discussion  with  my  tribal  president.  As  I've  al- 
ready somewhat  prefaced  here  moments  ago,  I  assume  that  I  was 
asked  here  in  a  personal  capacity. 

I  should  also  point  out  that  it  is  not  customary  among  my  tribe 
to  gain  the  permission  or  even  the  knowledge  of  the  tribal  council 
in  order  to  testify.  So  I  hope  to  dispel  at  least  that  aspersion  that 
was  cast  a  bit  earlier.  It  is  not  out  of  line  with  my  experience  with 
the  Bureau  that  such  a  phone  call  would  be  made  in  order  to  gain 
this  kind  of  information,  because  it  appears  to  be  a  course  of  deal- 
ings. 

Let  me  address  the  statement  that  was  offered  by  the  Bureau  in 
its  more  substantive  elements.  The  reference  to  tribal  priority  allo- 
cations I  think  attempts  to  snow  the  bigger  inquiry  about  just  im- 
plementing the  act.  The  implementation,  of  course,  requires  that 
we  set  up  the  structural  support  for  an  Office  of  Tribal  Justice  Sup- 
port, and  then  followup  with  an  aggressive  plan  to  assure  that 
there's  funding  for  the  system. 

And  at  this  juncture,  I  don't  feel  that  this  has  occurred.  The  trib- 
al priority  allocations  diversion  suggests  that  everybody's  under 
pressure  to  develop  a  budget.  I  understand  that.  I  agree.  There  are 
pressures.  But  I  have  to  say  that  this  was  considered  by  Congress. 
It's  not  a  new  issue,  it's  an  old  issue.  Tribal  priority  allocations 
would  not  affect  the  funding  that  should  go  to  the  courts  through 
this  act.  And  it  clearly  has  affected  it  in  the  decision  making  proc- 
ess in  formulating  the  budget. 

My  recollection  from  other  testimony  that  was  given  in  support 
of  the  act  was  that  the  tribal  leadership  admitted  themselves  that 
if  given  the  opportunity  to  prioritize,  they  very  frequently  and  al- 
most without  exception  put  the  courts  at  a  low  priority.  The  cura- 
tive legislative  here  was  to  direct  administration  to  find  a  line  item 
of  money  that  would  avoid  the  potential  that  a  tribe  would  give 
such  a  low  priority.  I  think  as  you  can  see,  it  really  doesn't  answer 
the  question  as  to  why  funding  is  not  being  sought  at  levels  that 
were  authorized. 

A  separate  portion  of  the  statement  of  the  Bureau  suggests  that 
the  real  delay  for  this  implementation  process  was  one  that  had  to 
do  with  the  rescission  bill.  And  I'll  admit  that  that  was  certainly 
part  of  the  delay.  But  that  came  on  the  tail  end. 

The  front  end,  I  can't  say  that  I  know  that  between  December 
1993  and  my  arrival  of  August  22,  I  can't  say  that  there  was  any 
work  group  that  was  brought  forward  to  try  to  get  the  work  to- 
gether and  implement,  because  it  wasn't  in  the  record.  There  was 
no  documentation  to  indicate  there  was  a  work  group.  And  then 
when  I  met  with  a  work  group  in  September  21  and  22,  1994,  it 
was  not  the  same  work  group  as  may  have  existed  before,  and  I 
was  not  informed  that  there  was  a  previous  work  group. 

So  I  can't  confirm  or  deny  that  that  occurred.  I  can  only  say  that 
after  having  looked  at  the  work  that  was  needed  to  be  done,  such 
as  initiating  the  contract  process  for  the  selection  of  a  non-Federal 


40 

entity,  as  regarding  the  implementation  of  a  consultation,  there 
was  really,  in  my  estimation,  no  excuse  for  waiting  for  the  arrival 
of  an  official. 

And  I  think  I  can  safely  say,  without  benefit  of  that  earlier 
record,  if  it  exists  at  all,  is  that  the  implementation  process  began 
when  I  arrived.  And  the  delays  were  as  I  have  stated  in  the  docu- 
ment. 

I  want  to  clearly  state,  though,  that  it  wasn't  the  rescission  bill. 
There  was  some  flip-flopping  with  respect  to  selecting  the  rec- 
ommended organization,  which  is  the  National  American  Indian 
Court  Judges  Association.  There  was  a  flip-flopping  from  awarding 
that  organization  the  contract  to  do  the  survey  to  going  to  a  com- 
petitive process. 

And  the  reason  for  that  was  truly  an  after  the  fact  determination 
that  the  Federal  Advisory  Committee  Act  would  not  allow  us  to 
consider  at  all  the  recommendation  that  was  given  by  the  Septem- 
ber work  group.  Those  are  the  facts.  I  think  the  way  it  was  offered, 
that  it  was  purely  rescission,  can  really  mislead  you  into  under- 
standing why  things  were  delayed. 

I  was  told  very  early  on,  in  fact,  I  think  it  was  the  date  of  my 
arrival  or  shortly  thereafter,  that  we  had  to  get  these  regulations 
out  by  October  1.  And  the  structure  of  the  regulation  was  devel- 
oped at  that  Reno  meeting.  The  intention,  the  discussion,  all  along, 
was  to  publish  this  as  a  proposed  rule  prior  to  a  main  consultation. 

And  when  the  main  consultation  did  occur,  as  I  understand,  I 
was  placed  on  the  agenda  without  my  knowledge,  without  my  con- 
sent. And  to  some  degree,  that's  motivated  my  attendance  here.  Be- 
cause it  does  as  well  point  out  that  it  isn't  beyond  the  Bureau  to 
assume  that  certain  things  are  going  to  occur  without  having  done 
the  homework. 

That  severely  affected  my  reputation  with  other  judges,  and  with 
national  organizations,  and  with  my  own  tribal  council,  who  were 
in  attendance.  And  I  am  very  fortunate  that  many  people  know  me 
a  lot  better.  And  I  have  to  say  I  did  not  intend  to  disrepute  any- 
body, but  rather  to  give  you  an  opportunity  to  examine  some  facts 
and  conduct  a  probative  inquiry.  And  beyond  that,  I  submit  to  your 
questions. 

[Prepared  statement  of  Judge  Vicenti  appears  in  appendix.] 

The  Chairman.  Thank  you  very  much,  Judge. 

And  now  if  I  may  ask  a  few  questions.  All  of  you  were  present 
when  Judge  Canby  and  the  Deputy  Assistant  Attorney  General, 
Ms.  Morgan,  testified.  And  both  have  indicated  that  the  present  sit- 
uation in  the  tribal  court  system  can  be  described  as  a  crisis. 
Would  you  agree  with  that? 

Judge  Treuer.  Yes;  I  tried  to  indicate  that  in  my  initial  state- 
ment, that  I  do  believe  there  is  a  crisis.  It  varies  from  place  to 
place.  Some  places  are  in  more  of  a  crisis  than  others.  But  there 
is  increasing  violence  on  reservations,  there  is  increasing  pressure 
to  expand  jurisdiction  into  areas  that  we  didn't  have  to  deal  with 
before. 

And  trying  to  work  under  conditions  that  exist  on  many  reserva- 
tions is  very,  very  difficult.  We  have  mostly  very  inadequate  facili- 
ties for  holding  court.  I  documented  in  my  written  statement  the 
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fact  that  sometimes  even  we  don't  have  rooms  for  attorneys  to  talk 
to  their  dients. 

We  have  no  pubhc  defender  except  services  that  we  receive  gratis 
from  a  non-profit  organization,  which  is  also  experiencing  some 
budget  problems.  They're  going  to  probably  pull  out,  meaning  that 
defendants  in  our  court  don't  nave  a  lawyer  to  represent  them,  or 
even  a  paralegal.  And  that's  not  right.  It's  just  very,  very  difficult. 

In  addition  to  what  this  particular  act  addresses,  when  you  talk 
about  expanding  into  areas  like  child  welfare,  like  domestic  abuse 
and  so  forth,  we  need  to  have,  well,  the  problems  are,  how  is  a 
judge  hearing  cases  like  that,  where  you  get  the  money  to  address 
the  problems  that  the  families  and  the  people  that  come  before  you 
need,  such  as  treatment  for  different  kinds  of  things,  all  the  kinds 
of  care. 

What  little  we  get  into  right  now  at  the  court  I'm  at  is  that  we 
often  have  to,  our  decisions  get  second  guessed  by  county  social 
services.  We  make  a  decision  that  a  child  needs  such  and  such  and 
then  we  have  to  turn  around  and  go  to  the  county  and  say,  now, 
would  you  please  fund  this  that  I've  ordered.  So  that's  a  real  prob- 
lem area.  And  it  is  a  crisis  out  there.  I  would  certainly  echo  those 
views  of  the  other  witnesses. 

Senator  INOUYE.  Judge  Vicenti. 

Judge  Vicenti.  Without  a  doubt,  we  are  at  a  crisis.  We  need 
funding  now.  The  courts  I  can  just  think  of  off-hand  who  really 
need  help,  Hualapai,  Havasupai,  I've  had  opportunity  to  visit  with 
folks  at  Yakima  and  many  different  tribes  in  the  Northwest  have 
virtually  nothing  in  the  way  of  facilities.  They  have  low  salaries. 

I've  talked  with  folks  in  the  Northern  Plains,  and  the  same 
thing,  I  keep  hearing  it  over  and  over,  they  need  the  money.  And 
they  are  affected  in  jurisdiction  and  their  ability  to  give  services, 
and  their  ability  to  solve  problems.  It's  a  crisis.  It's  an  emergency. 

Judge  Schumacher.  I  would  echo  that,  Mr.  Chairman.  A^d  an 
example  of  the  results  of  funding  and  the  lack  of  adequate  re- 
sources is,  crimes  aren't  prosecuted.  And  when  you  don't  get  mis- 
demeanors prosecuted,  then  people  lose  respect  for  the  law. 

We've  had  on  the  Wind  River  Reservation  two  sets  of  killings 
within  the  last  year.  One  involved  four  people  being  shot.  We  got 
the  police  station  shot  up.  And  when  you  talked  with  the  U.S.  at- 
torneys, you  talked  with  the  tribal  prosecutors,  part  of  the  problem 
is  that  because  there  is  not  effective  enforcement  all  across  the 
board,  and  particularly  at  the  misdemeanor  level,  people  have  no 
respect  for  the  law,  and  consequently  they  push  farther  and  far- 
ther. And  you  end  up  with  a  lot  more  violent  crimes,  which  is  when 
the  Federal  system  has  traditionally  kicked  in. 

And  the  belief  at  the  tribal  level  is  that  with  adequate  prosecu- 
tion in  the  tribal  courts  where  people  are  being  held  accountable 
for  their  actions,  that  has  a  deterrent  effect,  and/or  punishes  the 
person  for  the  crimes,  they  are  removed  from  the  violent  situation. 
And  I  think  we  would  have  on  Wind  River  four  people  alive  today 
who  aren't  alive  if  in  fact  the  system  was  funded  to  operate  prop- 
erly. 

Senator  iNOUYE.  Do  you  believe  that  this  committee  should  con- 
sider legislation  that  would  transfer  the  implementation  of  this  act 
to  the  Justice  Department,  and  to  transfer  the  authority  over  the 
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Indian  court  system  to  the  Justice  Department?  I  am  not  saying 
whether  you  support  it  or  not,  do  you  think  we  should  consider  leg- 
islation? 

Judge  Treuer.  I  would  urge  the  committee  to  be  very  cautious 
about  such  a  move.  I  think  part  of  the  Indian  Tribal  Justice  Act 
that  was  passed  recognized  that  the  administration  of  justice,  pro- 
viding means  for  that,  is  a  part  of  the  trust  responsibility  of  the 
U.S.  Government.  The  trust  responsibility  has  always  resided  with- 
in the  Department  of  the  Interior. 

I  think  in  the  past  when  there  have  been  attempts  to  transfer 
trust  functions  out  of  the  Department  of  the  Interior  there  have 
been  a  lot  of  tribes  that  have  resisted  that  and  opposed  that.  I  real- 
ize that  the  Department  of  Justice  has  a  lot  more  expertise  in- 
house  and  in  the  field  of  law  and  order.  I  would  like  to  see  the  com- 
mittee explore  the  possibility  of  setting  up  some  kind  of  grant  pro- 
gram within  the  Department  of  Justice,  rather  than  just  transfer- 
ring this  program  over  there  wholesale. 

I  think  the  BIA  should  be  kept  on  the  hook  to  do  what  it  is  sup- 
posed to  do.  And  I  would  echo  the  other  statement  by  my  colleague 
over  here  that  you  have  to,  that  within  the  Department  of  Justice 
there's  not  much  of  an  Indian  voice  at  the  top,  and  it  depends  on 
who  the  given  personnel  at  the  moment.  And  those  are  always  sub- 
ject to  change  in  this  city.  So  I  would  be  very  cautious  about  push- 
ing for  such  a  move. 

Senator  INOUYE.  Judge  Vicenti. 

Judge  Vicenti.  I  have  had  a  discussion  in  the  past  with  officials 
at  the  Department  of  Justice  about  doing  this.  I  wouldn't  want  it 
to  occur  simply  because  the  BIA  has  not  fulfilled  the  mandate.  I 
ultimately  believe  that  we  have  to  pursue  the  development  of  insti- 
tutions that  survive  political  pressure. 

And  were  we  to  move  it  over  to  the  Department  of  Justice,  that's 
good  for  now,  because  we  have  Janet  Reno  and  a  very  aggressive 
agenda  that  she  is  pursuing  to  bring  Indian  people  into  the  realm 
of  concern  for  Department  of  Justice.  And  I  do  commend  them,  I 
commend  Mary  Morgan  for  that.  It  may  not  be  the  same  in  several 
years. 

And  there's  a  danger  that  we  may  be  merely  eroding  our  systems 
of  justice  throughout  Indian  country.  I  do  worry  that  there  might 
be  the  possibility  of  forcing  various  assimilative  policies  upon  the 
tribal  courts,  because  there's  not  as  much  sensitivity,  or  there  may 
not  be  as  much  sensitivity  toward  Indian  needs  in  the  future.  I 
know  right  now  that  the  people  who  are  there  are  very  sensitive 
to  what  Indian  justice  systems  are  like.  They  may  not  be  that  way 
in  the  future,  and  I  don't  know  how  to  guarantee  it.  You  should  en- 
tertain the  dialogue,  definitely. 

Senator  Inouye.  And  Judge  Schumacher,  you  have  already  stat- 
ed your  position  on  this. 

Judge  Schumacher.  Yes;  I  would  just  add  one  comment.  I  agree 
with  Justice  Canby  that  if  it  was  transferred  to  the  Department  of 
Justice,  there  might  be  an  improvement  because  there  was  a  fo- 
cused concentration  on  justice  systems  within  the  Department  of 
Justice. 

But  the  caution  is  that  the  systems  of  justice  on  reservations 
work  within  the  tribes  as  a  whole.  And  I  think  as  the  language 
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that  was  put  into  the  Indian  Tribal  Justice  Act  to  ensure  that  ac- 
tions taken  to  improve  tribal  justice  systems  did  not  disrupt  tribal 
sovereignty  and  other  aspects  on  the  reservation,  which  is  where 
the  expertise  is  within  the  BIA,  that  any  consideration,  as  Justice 
Vicenti  has  said,  only  be  done  when  there  is  a  guaranteed  improve- 
ment in  the  system. 

Senator  INOUYE.  Mr.  Johnson,  you  have  worked  on  this  act.  Do 
you  have  any  thoughts  on  this? 

Mr.  Johnson.  With  regard  to  the  transfer  to  Justice,  I  guess  I'd 
concur  with  the  rest  of  the  panel  that  you  move  very  carefully  on 
the  issue.  And  I  hope  that  if  you  decide  to  move  in  that  direction 
you  consult  with  a  lot  of  tribes.  Maybe  the  direction  the  committee 
might  want  to  take  is  first  sit  down  with  the  Interior  Department 
and  find  out  why  they  are  not  implementing  this  act,  maybe  with 
the  higher  levels  of  the  Interior  Department.  And  perhaps  the  com- 
mittee can  make  them  follow  the  act,  as  the  Senator  said.  I  worked 
on  the  House  side  for  a  number  of  years,  and  I  know  this  commit- 
tee can  be  very  persuasive,  if  it  needs  to  be. 

Second,  I'd  just  concur  with  what  the  judge  from  Bois  Forte  men- 
tioned, there's  already  in  the  Justice  Department  something  called 
the  Partnership  Program  which  provides  tribal  courts  with  tech- 
nical assistance.  And  perhaps  that  could  be  put  into  an  authorizing 
bill  and  included  in  that  could  be  a  grant  program  that  could  sup- 
plement the  Indian  Tribal  Justice  Act. 

But  for  right  now,  maybe  what's  needed  is  some  prompting  of  the 
Interior  Department,  and  then  maybe  looking  at  ways  in  Justice 
that  we  could  supplement  the  act. 

Senator  iNOUYE.  Thank  you  very  much. 

Do  you  believe  that  the  committee  should  consider  legislation 
that  would  overrule  the  Oliphant  decision? 

Judge  Treuer.  I  personally  would  support  that  proposition.  I  see 
on  a  fairly  regular  basis  in  my  work  the  problems  that  are  engen- 
dered on  the  reservations  without  having  jurisdiction  over  anyone 
who  comes  in  and  commits  offenses.  I  mean,  the  whole  notion  that 
that  situation  can  even  exist  in  this  country  is  to  me  very  ludi- 
crous, that  someone  can  come  into  a  sovereign  nation  and  do  some- 
thing, and  then  walk  away  without  basically  something  happening 
to  them. 

As  a  practical  matter,  non-members  or  non-Indians  who  come  on 
the  reservation  and  commit  crimes,  unless  it's  a  very  serious  thing, 
get  away  with  it.  And  that's  not  right.  That's  not  fair.  We  prosecute 
Indians  who  commit  crimes,  why  not  non-Indians.  I  think  our  trib- 
al courts  are  as  capable  of  handling  those  kinds  of  cases  when 
they're  brought  against  non-Indians  as  they  are  against  Indian  peo- 
ple. 

So  I  would  concur  with  that.  I  think  that  is  long  overdue  and 
very  much  needed. 

Thank  you. 

Senator  Inouye.  Judge  Vicenti. 

Judge  Vicenti.  I  agree  that  we  should  pursue  overturning  Oli- 
phant. I  don't  think  it's  an  all  or  nothing  at  all  proposition.  Many 
times  we  can  find  ways  to  progress  toward  that  ultimate  goal.  I'd 
like  to  suggest  the  possibility  that  we  deal  perhaps  with  residents 
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as  a  category,  people  who  reside  on  Indian  reservations,  rather 
than  the  casual  passerby  who's  traveling  on  the  reservations. 

Residents  clearly  are  buying  into  the  community  in  so  many  dif- 
ferent cases,  and  do  have,  maybe  not  the  ability  to  vote,  I  don't 
think  that's  essential,  but  they  have  the  ability  to  affect  the  deci- 
sion making  through  other  means.  So  residents  might  be  one  step 
closer  in  making  it  applicable  to  them. 

Another  possibility  which  comes  about  very  frequently  is  giving 
us  the  option  to  ask  for  consent.  Many  non-Indians  would  prefer 
coming  through  the  tribal  court  system  and  would  consent  to  do  so. 
However,  with  Oliphant,  there's  the  appearance  that  consent  is 
without  a  doubt  not  possible.  And  to  supplement  that  as  well,  and 
this  would  certainly  implicate  the  BIA  on  several  levels,  but  many 
of  our  tribal  constitutions  say  we  do  not  exercise  criminal  jurisdic- 
tion over  non-Indians. 

And  in  order  to  get  to  consent,  we  would  create  a  huge  adminis- 
trative monster  to  get  the  approval  of  so  many  tribal  constitutional 
changes.  And  I  would  say  that  if  we  go  that  middle  step  or  that 
short  step  toward  consent  that  we  have  some  mechanism  to  allow 
that  to  occur  as  soon  as  the  tribe  just  changes  its  constitution. 

Senator  Inouye.  Judge  Schumacher. 

Judge  Schumacher.  Yes;  I  would  encourage  the  committee  to 
consider  overturning  Oliphant.  My  caution  is  that  it  not  be  used  as 
a  vehicle  for  people  who  would  like  to  destroy  tribal  sovereignty. 
Raising  the  issue  is  going  to  be  difficult.  I  know  there  are  a  number 
of  members,  unlike  yourself,  who  are  more  concerned  with  restrict- 
ing tribal  sovereignty  than  expanding  that.  And  I  would  urge  as 
the  committee  considers  that  that  those  who  are  opposed  to  tribal 
sovereignty  not  be  able  to  use  it  as  a  vehicle  to  limit  tribal  sov- 
ereignty. 

And  as  Judge  Vicenti  said,  I  think  there  may  be  some  steps  lead- 
ing up  to  that.  My  suggestion  is  that  Federal  magistrates  on  res- 
ervations, when  practical,  appoint  tribal  judges  to  serve  as  those 
Federal  magistrates.  You  begin  to  get  a  record  of  dealing  with 
criminal  matters  over  non-Indians  by  the  tribal  judges.  They  are 
the  same  people,  people  get  used  to  coming  to  the  tribal  facilities 
for  their  prosecution.  They  get  used  to  having  fair  justice  be  meted 
out  to  them. 

So  at  the  point,  if  you  don't  have  full  legislation,  maybe  even  on 
a  case  by  case  basis,  you  can  do  some  pilot  projects  on  reservations, 
where  once  you  have  developed  a  track  record  so  that  these  fears 
of  whenever  tribes  do  something,  that  something  strange  is  going 
to  happen,  can  be  dispelled  by  the  facts,  and  then  gradually  get  a 
track  record  of  where  tribes  are  prosecuting  non-Indians  in  a  crimi- 
nal matter.  And  maybe  if  we  got  some  good  test  cases,  then  as  this 
body  deals  with  it,  you  can  point  to  those  and  dispel  those  fears. 

My  experience  with  States  is,  once  you  show  them  the  realities 
and  the  facts,  you  can  come  over,  overcome  those  fears.  And  I  think 
that  may  be  the  same  with  this  body. 

Senator  Inouye.  Do  you  believe  that  this  committee  should  en- 
courage State  courts  to  recognize  tribal  court  judgments? 

Judge  Treuer.  Yes;  undoubtedly. 

Senator  Inouye.  Judge  Vicenti. 
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Judge  ViCENTi.  Yes;  they  should.  But  I  would  hesitate  to  make 
a  requirement  of  reciprocity,  because  of  the  dynamics  that  exist, 
and  various  other  unique,  sensitive  legal  concerns. 

Senator  INOUYE.  Judge  Schumacher. 

Judge  Schumacher.  Yes;  I  would.  As  a  practical  matter,  the  In- 
dian justice  systems  and  the  non-Indian  systems  exist  side  by  side. 
And  as  a  practical  matter,  for  people  living  in  the  community,  with- 
out full  faith  and  credit,  routine  matters  such  as  resolving  divorces, 
property  settlements,  getting  car  titles  transferred,  all  don't  hap- 
pen if  you  don't  have  recognition  of  the  two  systems.  And  I  would 
urge  that  this  committee  seriously  consider  that. 

Senator  iNOUYE.  Thank  you  very  much.  I  would  like  to  make 
three  observations,  reacting  to  your  testimony.  First,  I  believe  that 
the  trust  responsibility  or  the  government-to-government  relation- 
ship would  apply  to  all  agencies.  I  realize  that  in  Indian  country, 
many  have  looked  upon  BIA  as  the  symbol  of  the  Government  of 
the  United  States  and  the  government-to-government  relationship. 

But  as  you  heard  the  witnesses  from  the  Justice  Department  in- 
dicate, the  Attorney  General,  in  recognition  of  the  trust  responsibil- 
ity held  by  the  Government  of  the  United  States,  initiated  these 
programs.  And  I  believe  that  all  the  agencies  of  the  Government 
of  the  United  States  recognize  that  this  trust  responsibility  runs 
through  all  of  them. 

Second,  on  the  matter  of  transfer  of  jurisdiction  to  the  Justice 
Department,  it  should  be  noted  that  in  the  Congress  of  the  United 
States,  both  Houses  have  subcommittees  and  the  appropriations 
committee  that  handles  appropriations  for  the  Departments  of 
Commerce,  State,  and  Justice. 

And  I  think  you  will  find  that  as  far  as  the  Congress  is  con- 
cerned, a  much  more  sympathetic  ear  to  judicial  matters  in  that 
subcommittee  than  in  the  Interior  subcommittee.  But  it  is  not  for 
me  to  dictate  to  the  leaders  of  Indian  country. 

We  will  send  an  inquiry  to  tribal  leaders  to  see  if  they  would 
favor  consideration  by  this  committee  on  the  transfer  of  authority 
and  also  on  statutory  amending  or  overruling  of  Oliphant.  So  your 
testimony  has  been  most  important  to  our  consideration  today. 
Thank  you  very  much. 

Our  final  panel  consists  of  the  executive  director  of  the  National 
American  Indian  Court  Judges  Association,  Elbridge  Coochise,  and 
the  executive  director  of  the  National  Indian  Justice  Center,  Joseph 
Myers. 

It  is  always  good  to  have  both  of  you  here.  May  I  call  upon  Judge 
Coochise. 

STATEMENT  OF  ELBRmGE  COOCHISE,  CHIEF  JUSTICE,  PRESI- 
DENT, NATIONAL  AMERICAN  INDIAN  COURT  JUDGES  ASSO- 
CIATION 

Judge  Coochise.  Thank  you,  Mr.  Chairman. 

And  again,  to  the  Chairman  and  the  committee  members,  and 
certainly  to  you,  Senator  Inouye,  thank  you  for  what  has  been  done 
up  to  date. 

I  am  Elbridge  Coochise,  I'm  a  Hopi  tribal  member  and  I'm  cur- 
rently working  with  the  Northwest  Intertribal  Court  System  in 
Washington  State.  I'm  also  serving  my  third  term  as  President  of 
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the  National  American  Indian  Court  Judges  Association.  And  it's 
under  that  auspices  that  I'm  here,  and  am  honored  to  be  here,  and 
accept  your  invitation  to  provide  comments.  In  our  view,  it's  on  the 
non-implementation  of  Public  Law  103-176. 

As  you  know.  Senator,  I've  been  involved  since  1988  in  the  move- 
ment of  trying  to  get  enhancement  for  tribal  courts  in  this  whole 
process,  through  the  many  revisions,  the  bills  that  have  been  on 
the  table  and  the  final  one  that  passed  in  December  1993.  And 
with  that,  we  have  as  association  board  of  directors  and  members 
of  the  association  a  majority  who  are  concerned  with  what  is  hap- 
pening. 

And  that  simple  answer  is  nothing.  Nothing  has  happened.  And 
there  are  three  main  areas  of  concern  since  the  passage  of  the  act, 
and  you  reiterated  the  act  itself 

I  think  one  of  the  things  that  really  concerns  us  is  when  we 
started,  and  even  through  the  passage  of  the  act,  there  were  ap- 
proximately 170  court  systems  in  Indian  country.  Today,  we  have 
254.  Of  those,  22  are  CFR  courts.  We  now  have  33  in  the  State  of 
Alaska  who  are  starting  to  operate  or  will  operate  fully  in  fiscal 
year  1996.  And  we  have  11  new  ones  in  the  State  of  California  who 
will  be  starting  up. 

So  we're  now  looking  in  fiscal  year  1996  of  298  courts  in  Indian 
country.  And  we  have  a  budget  to  operate  those  courts  of  $14  mil- 
lion, which  has  been  the  case  for  several  years.  And  in  my  written 
statement,  you  have  a  copy  of  the  funding  that  has  been  given  to 
tribal  courts  through  the  BIA  for  about  11  years.  It  hasn't  gone  up 
very  much. 

And  it's  because  of  this  that  we're  concerned,  as  stated  earlier, 
the  integral  part  that  tribal  courts,  traditional  courts,  CFR  courts, 
whatever  type  of  court  that  tribes  have  established  and  used,  their 
role  in  providing  justice.  I  think  our  concern  is  the  whole  concept 
of  justice  in  Indian  country. 

One  of  the  things  that  we  always  come  up  against  in  any  en- 
hancement process,  in  any  utilization  of  outside  resources  that  we 
either  ignore  or  do  not  understand  fully,  is  that  we  are  working 
under  two  different  systems  of  justice  based  on  the  norms  and  val- 
ues of  our  societies.  The  Federal  system,  the  State  system  works 
under  the  European  type  of  value  and  normal  system,  adversarial 
process. 

We  have  been  in  essence,  in  my  view,  forced  to  use  that  adver- 
sarial process  in  Indian  country,  when  our  value  system  is  totally 
different.  Our  value  system,  which  is  a  result-oriented  system,  as 
we  have  used  for  many  years,  and  coming  from  the  Hopi  Tribe, 
who  is  basically  traditional,  still  uses  those  types  of  systems. 

And  so  that's  one  of  the  biggest  problems.  And  with  the  forcing, 
it's  always  reminded  me  of  trying  to  put  a  square  peg  into  a  round 
hole  and  using  the  adversarial  process.  And  we've  discussed  this 
through  the  whole  process  into  making  sure  that  the  act  would  en- 
hance any  tribal  government  in  their  judicial  process. 

Now,  the  three  main  areas  of  concern  that  we  have  certainly  is 
the  failure  to  establish  the  Office  of  Tribal  Justice  Support  within 
the  Bureau.  And  the  second  one  is  the  failure  to  contract.  It  didn't 
say  do  the  survey.  It  says  to  contract  with  a  non-Federal  entity  to 
perform  the  survey. 
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And  third,  which  is  on  your  shoulders,  on  the  Senate  as  well  as 
the  House,  the  failure  to  appropriate  Indian  funding  coming  into 
the  third  fiscal  year.  It  took  us,  as  I  recall,  about  5  years  just  to 
get  the  act  passed.  And  now  we're  going  3  years  without  any  fund- 
ing to  implement. 

So  first,  under  section  101  in  the  act,  the  office  is  supposed  to 
be  established  within  the  BIA.  And  there  was  a  question  to  the  Bu- 
reau. And  that  letter  I  have  in  front  of  me,  the  Assistant  Sec- 
retary's comments  and  statements,  as  I  take  it — and  I  read  it  over 
several  times — is  that  that  is  a  resistance  to  set  it  up.  I've  been  in- 
volved in  this  whole  process. 

And  the  office,  we  have  proposed  right  from  the  start  that  it  be 
a  directorate  level  so  it  would  be  sitting  on  the  same  table  as  other 
directorate  levels  to  receive  the  access  and  the  support  to  funding. 
And  that  has  always  been  right  up  front.  And  to  after  the  act  then 
diminish  that,  and  you  have  correspondence  saying,  well,  is  it  going 
to  be  directorate  level  or  is  it  going  to  be  a  support  office,  and  even 
the  recommendation  to  set  up  a  staff  support  office  is  not  what  we 
wanted  in  the  act. 

It  is  not  what  I  believe  was  passed  by  this  last  Congress.  It  was 
to  be  an  office,  as  an  office  at  a  directorate  level,  so  it  had  input 
into  the  budgetary  process. 

And  certainly,  my  comments  with  the  priority  of  the  BIA  has 
come  through  these  years.  I've  had  screaming  matches,  I've  had 
simple  discussions  with  people  in  the  central  office  trying  to  see 
where  courts  fit  in  that  process.  And  my  understanding,  in  discus- 
sions through  these  years,  is  it's  not  a  priority.  The  view  is  that 
it  is  not  the  Bureau's  responsibility  to  fund  tribal  courts,  while  it 
is  theirs  to  take  care  of  law  enforcement,  that  it's  the  tribes'  re- 
sponsibility to  deal  with  courts.  And  I  can  see  that  that  is  where 
they're  coming  from. 

And  I  have  had  discussions  with  both  Assistant  Secretary  Ada 
Deer  on  February  2,  and  with  the  former,  Dr.  Eddie  Brown,  on  sev- 
eral occasions,  and  with  Ken  Smith,  who  was  another  former.  Be- 
cause what  I  realize  in  talking  with  them,  it  doesn't  make  any  dif- 
ference what  their  priorities,  what  their  goals  are  as  leaders  of  the 
BIA. 

If  that  mid-management  doesn't  have  the  same,  or  is  not  attuned 
to  their  priorities,  nothing  will  happen.  They  will  stymie  it. 

And  I've  had  many  discussions,  certainly  with  Ken  Smith,  and 
that  was  some  of  his  concern.  No  matter  what  they  proposed,  if  it 
wasn't  the  mid-management,  it  would  not  move  forward.  And  that's 
basically  what's  happened  in  this  Justice  act  process. 

I  have  to  say,  the  only  positive  thing  that  happened  since  the  act 
is  that  they  created  a  special  Office  of  Tribal  Justice  Support.  And 
just  prior  to  that,  I  had  met  with  Hilda  Manuel  and  Betty  Rushing. 
And  at  that  time,  they  told  me,  nothing's  going  to  happen  on  it 
until  Judge  Vicenti  comes  aboard  August  22.  Then  we'll  leave  it  up 
to  him  what's  going  to  happen. 

That  in  itself  is  a  delay.  Why  do  we  have  to  wait  to  act  and  say, 
wait  until  we  get  the  Special  Assistant.  There  was  no  provision  to 
create  a  Special  Assistant  in  the  act.  It  just  says,  the  office  is  to 
be  established.  That  hasn't  happened. 
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And  I've  had  discussions  and  that's  why  I  came  up  with  my  per- 
spective on  the  priority  with  Ron  Eden  when  he  was  in  the  office. 
We  had  a  heated  debate  for  about  3  hours  because  they  wanted  to 
eHminate  the  regional  appellate  court  project  that  was  stated  in  fis- 
cal year  1988  by  the  previous  judicial  officer.  And  we  operate  one 
of  those  five  regional  appellate  courts. 

And  so  those  are  the  bases  why  I  made  my  comments.  And  even 
with  letters,  and  I  have  brought  with  me  in  cases  I  was  questioned, 
stacks  of  correspondence,  not  only  from  this  committee,  from  my  of- 
fice with  the  Bureau  and  with  the  committee.  And  we  asked  for  an 
oversight  hearing  on  May  5,  because  it's  been  since  December  1993 
and  nothing  really  has  happened. 

And  the  courts  are  saying,  where's  the  money?  When's  it  coming? 

And  that's  my  view,  as  I  stated  in  my  written  statement.  I  see 
no  real  commitment  from  the  BIA  to  implement  the  act,  which  is, 
I  shouldn't  be  surprised.  Because  it's,  through  the  process,  they 
have  opposed  the  enactment.  In  fact,  when  there  was  testimony 
given  by  Betty  Rushing  to  the  committee  prior  to  enactment  that 
they  had  funds  for  the  tribal  court  survey,  $250,000  they  were 
going  to  get,  and  they  were  going  to  do  the  survey. 

Well,  that  was  2  years  ago,  3  years  ago.  There  hasn't  been.  And 
as  of  this  date,  there  is  no  survey.  There  is  not  even  a  contract. 
And  furthermore,  there's  no  RFP  to  be  submitted  to  the  Federal 
Register.  It's  still  with  the  contracts  office  in  the  Bureau  central  of- 
fice, and  I  understand  with  Betty  Rushing's  office.  It's  3  years,  at 
least  an  RFP  can  get  out. 

And  then  second  is  that  the  act  mandated  6  months  that  the  con- 
tract shall  be  entered  by  the  Secretary.  That  hasn't  happened.  And 
in  my  three  priorities  or  concerns,  it  doesn't  mean  that  I'm  dimin- 
ishing the  formula  issue.  But  the  formula  can't  be  developed  until 
a  survey  is  done.  And  when  we  haven't  even  got  a  contract  out,  I 
don't  see  how  that  formula  is  going  to  take  place. 

We  have  been  offered  from  tne  judges  on  February  11th  to  do  the 
survey  as  a  non-Federal  entity.  We  were  turned  down,  because 
they  said,  anything  over  $25,000  we  couldn't  do  a  sole  source  con- 
tract. And  so  that  ended  there.  Then  I  was  informed  that  by  late 
February  there  would  be  a  contract  out  for  a  survey.  Well,  I  later 
found  out  there  was  nothing  going  to  take  place  by  then. 

And  so  it  was  on  that  basis  that  NAICJA  decided  to  do  its  own, 
what  we  called  a  mini-survey.  We  sent  out  to  231  tribes  and  re- 
ceived 41  responses,  including  11  tribes  that  didn't  have  courts,  to 
get  a  sense  of  where  we  were,  so  we  would  have  some  data  to  give 
to  the  Appropriations  Subcommittee  on  the  House  side  in  asking 
and  supporting  the  $5  million  request  by  the  Bureau. 

And  so  that  is  available  to  the  committee  in  full.  I  have  a  sum- 
mation in  my  written  report.  And  the  delays  that  I  was  concerned 
with,  we  were  informed,  as  you  were,  that  there  was  $250,000  to 
start  the  survey.  That  never  materialized.  Then  with  the  rec- 
ommendation about  the  task  force,  $400,000  was  identified  under 
fiscal  year  1995  funds. 

However,  they  were  never  obligated.  That's  why  they  became 
subject  to  rescission.  And  during  that,  between  October  and  Decem- 
ber, I  made  several  trips  here  to  the  central  office  trying  to  find 
out  why  nothing  was  moving.  Because  I  understood  at  that  time 
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that  unless  those  funds  are  obHgated,  they  could  be  subject  to  re- 
scission. They  weren't  even  obligated,  let  alone  sent  out. 

And  our  concern  is  not  so  much  that  we  were  turned  down  to  do 
the  survey,  our  concern  is  that  nothing  has  happened.  There's  no 
one  identified  to  do  the  survey.  It  needs  to  be  done  soon  to  assist 
in  the  enhancement  process.  But  it's  got  to  be  done  by  a  contractor 
who  understands,  who  has  actual  knowledge  of  tribal  judicial  sys- 
tems, not  just  theoretical  understanding  of  what  courts  are  sup- 
posed to  be  about. 

In  this  country,  most  of  us  are  educated  of  court  systems  from 
the  outside  court  systems,  on  the  values  that  the  United  States 
court  system  was  set  up,  on  the  dollar  value  system.  The  tribal 
courts  are  not  based  on  that,  necessarily.  And  we've  tried  to  mingle 
the  traditional  with  the  adversarial  process  that  we've  been  given 
to  utilize. 

But  if  it's  going  to  be  truly  tribal  judicial  systems,  it  has  to  be 
based  on  the  tribes'  norms,  it  has  to  be  based  on  their  value  sys- 
tems, which  don't  always  correlate  with  outside  norms  and  values. 

And  as  you  pointed  out,  Mr.  Chairman,  and  I  won't  read  my 
statement,  the  provisions  individually  identified  in  the  funding. 
Now,  understana,  and  I  have  no  problem  with  the  fiscal  year  1994, 
because  we  were  in  fiscal  year  1994  when  the  act  passed.  And  the 
Bureau  didn't  request  funds. 

But  certainly  in  1995,  there  have  been  many  instances  when 
funding  has  been  accelerated,  or  the  request  for  funding  by  the  Bu- 
reau. And  in  this  case,  in  1995,  they  could  have.  They  chose  not 
to.  And  even  then,  they  chose  to  wipe  out  the  $1.5  million  special 
court  moneys,  further  diminishing  the  money  available  to  tribal 
courts.  And  finally,  in  1996,  the  $5  million  was  requested,  and 
again,  eliminating  the  special  courts. 

Now,  with  298  courts  that  are  going  to  be  operating  in  this  next 
fiscal  year,  the  $14  million  is  not  going  to  stretch  any  farther.  Even 
to  my  own  case,  I've  had  to  lay  off  my  office  manager,  I've  laid  my- 
self off  for  1  month  because  of  a  shortage  of  funds.  I  hate  to  see 
what's  going  to  happen,  as  Judge  Vicenti  mentioned,  at  some  of  the 
smaller  tribes.  Because  I  know  of  one  tribe  in  Fort  Mojave,  they 
were  only  operating  on  something  like  $38,000  a  year,  trying  to  run 
a  whole  court  system. 

So  one  of  the  recommendations  that  we  have,  and  I  have  subse- 
quently also  mailed  you,  Mr.  Chairman,  and  Senator  McCain,  re- 
quests that  it  looks  like  to  me  the  only  avenue  we  have  left  is  for 
one  of  the  Senators  to  bring  it  up  on  the  Senate  Floor  to  restore 
that  $5  million.  While  we  disagree  that  that's  what  should  be  re- 
quested, we  would  request  the  whole  amount.  But  at  least,  the  $5 
million  is  a  starting  place  that  could  help  in  the  enhancement. 

And  even  though  in  the  letter  that  I  have  a  copy  of  from  Septem- 
ber, that  the  Bureau  has  put  it  on  the  high  priority,  to  me,  when 
you  put  something  on  a  high  priority,  you  make  diligent  efforts  and 
things  start  to  move.  When  there's  inaction,  that's  not  a  high  prior- 
ity. 

So  I  think  even  the  U.S.  Civil  Rights  Commission  mentioned, 
that  was  the  biggest  problem  courts  are  facing,  and  we  agree.  We 
don't  have  sufficient  funding.  We've  got  several  areas  that  are  in 
economic  development  that  can't  come  on  the  reservation  because 
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our  courts  don't  have  the  resources.  We  can't  even  handle  a  lot  of 
criminals.  Because  the  system  I  work  for,  we  don't  even  have  a  jail. 
Twelve  tribes,  there's  no  jail. 

And  so  we  have  four  requests,  and  that's  first  of  all  to  restore 
the  $5  million  in  the  fiscal  year  1996  budget.  And  it  can  only  hap- 
pen, as  I  understand,  on  the  Senate  Floor  now.  Second,  to  require 
the  Bureau  to  follow  through  with  a  mandate  and  not  question 
well,  can  we  do  it,  it  should  be  how  can  we  do  it. 

And  I  think  that  needs  a  strong  directive.  I  realize  there's  been 
several  letters  of  communication  previously  on  addressing  and  ad- 
vising the  Bureau  to  implement  the  act.  But  it  really  needs  to  be 
reiterated. 

And  third,  with  that,  that  the  $400,000  be  obligated  soon.  We've 
got  less  than  2  months  before  the  fiscal  year  ends.  If  it's  not  obli- 
gated, then  that  $400,000  is  lost.  And  certainly  with  that  is  to  get 
a  contract  out  within  the  next  2  months.  Yesterday,  I  called  over 
to  the  Bureau  again.  It  still  hasn't,  it's  not  ready  to  go  to  the  Fed- 
eral Register. 

And  fourth,  our  recommendation,  when  we  met  with  Attorney 
General  Janet  Reno,  we  implied  that,  because  nothing's  happening, 
and  we're  looking  at  the  concept  of  total  justice,  maybe  the  act  it- 
self, implementation  should  be  with  the  Department  of  Justice.  We 
realize  there's  risks.  We  knew  there  were  risks  when  we  pushed  for 
this  act.  When  we  set  a  limitation  on  the  funding  to  be  appro- 
priated under  this  act,  we  took  a  risk  as  tribal  court  judges,  we 
knew  that.  In  the  Snyder  Act,  it's  unlimited.  But  we  were  limiting 
ourselves  to  funding,  and  that  was  a  risk  that  we  were  willing  to 
take,  and  that  the  tribes  supported  after  they  understood  what  was 
happening. 

And  this  recommendation  for  Justice,  because  they  are  moving, 
they  have  followed  the  meeting  from  President  Clinton  with  the 
tribal  leadership  in  1984  and  started  moving.  And  our  concern  is 
in  the  practical  sense.  And  practically,  it  makes  sense  if  courts,  law 
enforcement  issues,  would  fit  more  under  Justice. 

And  in  my  written  statement,  because  I've  had  discussions  with 
many  tribal  leaders,  the  transferring  will  not  and  should  not  di- 
minish the  trust  responsibilities.  That  responsibility  is  from  the 
U.S.  Government  to  the  tribe.  That  relationship  exists  there.  Many 
of  our  tribal  leaders  unfortunately  think  the  responsibility  is  with 
the  BIA.  And  even  that  was  mentioned  when  I  first  discussed  that 
in  the  Department  of  Justice,  well,  what  do  you  think  the  tribes 
are  going  to  say  to  the  diminishing.  That  responsibility  is  up  here, 
not  down  here  going  up  to  the  tribes.  That  lies  across  all  Federal 
agencies,  as  you  stated. 

And  I  think  it's  up  to  the  tribes  to  determine  whether  that's  more 
feasible.  Right  now,  it's  the  lesser  of  two  evils.  Do  we  go  with  a 
known  that  it's  not  happening  or  do  we  try  to  move  it.  And  there's 
been  a  lot  of  positive  responses. 

One  of  the  concerns  that  I  raised  to  the  Attorney  General  in  our 
meeting  that  I  was  coordinating  in  Salt  Lake  City  with  her  is  that 
in  the  magistrate  project,  many  of  us  are  concerned  because  of  the 
basic  two  different  value  systems.  When  you  bring  the  Federal 
courts  in  the  reservation,  you  are  bringing  along  with  it  the  bag- 
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gage,  the  interpretation,  the  Federal  case  law,  the  sentencing  re- 
quirements to  the  reservation,  and  they  can't  deviate  from  that. 

So  do  we  have  tribal  judicial  process  that  follows  the  tribal 
norms  and  values  or  do  we  bring  this  other  in,  which  has  always 
been  there.  And  our  adversarial  process  is  that  process.  That's  a 
concern  that  we  have,  that  I  personally  have,  and  the  tribes  are 
going  to  have  to  determine  whether  they  want  that,  whether  you 
call  it  encroachment  or  furthering  of  an  outside  norm  and  value 
into  our  people  and  their  judicial  process. 

And  with  that,  Mr.  Chairman,  I  thank  the  committee  and  hope 
that  our  recommendation,  certainly,  and  our  request,  as  you  have 
in  the  past  always  followed  through,  we  appreciate  that  very  much. 
Thank  you. 

[Prepared  statement  of  Judge  Coochise  appears  in  appendix. 1 

Senator  Inouye.  Thank  you  very  much.  Judge.  May  we  have  a 
copy  of  your  mini-survey? 

Judge  Coochisp:.  Sure.  I  have  one  here. 

Senator  iNOUYt:.  Mr.  Myers. 

STATEMENT  OF  JOSEPH  MYERS,  EXECUTIVE  DIRECTOR, 
NATIONAL  INDIAN  JUSTICE  CENTER 

Mr.  Myers.  Thank  you  very  much,  Senator.  It's  always  good  to 
see  you  and  Patricia.  I'd  like  to  thank  the  chairman  for  sending  me 
a  letter  of  invitation.  I'll  keep  my  remarks  very  brief.  I  know  we're 
getting  close  to  lunch.  And  I  have  my  written  statement  in  the 
record. 

I'd  like  to  begin  by  saying  that  the  original  purpose  of  the  bills 
concerning  tribal  courts  back  about  7  years  ago  was  to  afford  tribal 
judges  and  tribal  government  officials  the  opportunity  to  partici- 
pate in  deciding  how  Federal  funding  of  tribal  courts  snould  be  ad- 
ministered. And  the  second  purpose  was  to  increase  dramatically 
the  inadequate  funding  base  of  tribal  courts. 

Because  of  interests  other  than  tribal  court  judges,  the  original 
purpose  of  the  tribal  courts  enhancement  legislation,  the  idea  of 
tribal  judges  participating  in  deciding  Federal  funding  for  tribal 
courts,  has  been  eliminated  in  the  bill  as  it  stands.  We  do  have  a 
dramatic  increase  in  authorized  funding  under  the  act. 

However,  the  final  version  of  the  act  puts  the  BIA  as  a  key  play- 
er in  dealing  with  tribal  justice  and  the  administration  of  justice 
in  Indian  country.  And  I  thought  that  was  wrong  when  the  act  was 
passed.  I  think  it's  wrong  today.  I  think  that  the  key  players  in  the 
administration  of  tribal  justice  ought  to  be  tribal  governments  and 
tribal  judges  themselves,  not  one  person  sitting  here  in  a  little  cu- 
bicle in  Washington,  DC  in  the  BIA  making  those  decisions. 

I  don't  think  that  the  BIA  should  be  in  the  business  any  longer 
of  overseeing  the  administration  of  justice  in  Indian  country.  That's 
Indian  business.  That's  tribal  government  business.  And  there's 
been  talk  today  about  transferring  responsibility  to  the  Department 
of  Justice  concerning  the  implementation  of  the  act.  And  there  has 
also  been  some  talk  about  being  extra  cautious  about  that. 

Well,  some  of  the  folks  who  talk  about  caution  were  also  talking 
about  the  BIA  as  a  key  player  in  the  tribal  courts  legislation  any- 
way. And  so  here  we  are,  the  BIA  is  the  key  player  and  nothings 
happening. 
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However,  over  at  the  Department  of  Justice,  we've  had  some  pro- 
grams ongoing  for  some  time  that  show  some  very  keen  and  sen- 
sitive interests  concerning  justice  in  Indian  country.  The  Office  for 
Victims  of  Crime,  on  a  very  hmited  budget,  has  been  implementing 
programs  in  Indian  country  concerning  Indian  crime  victims  and 
has  been  doing  a  remarkable  job  on  a  limited  amount  of  money. 
The  Office  of  Juvenile  Justice  and  Delinquency  Prevention  [OJJDP] 
programs,  in  the  Department  of  Justice,  has  been  involved  in  In- 
dian country  on  an  extensive  basis.  Since  Attorney  General  Reno 
took  her  position  and  since  the  listening  conference  in  Albuquer- 
que, the  Justice  Department  has  developed  the  Office  of  Tribal  Jus- 
tice and  the  tribal  courts  project  within  the  Department  of  Justice. 

Now,  these  aren't  attached  to  any  big  funding  schemes.  But  they 
are  attached  to  a  genuine  interest  in  enhancing  the  development 
of  tribal  judiciaries  and  tribal  justice.  I  don't  see  the  same  thing 
over  at  the  BIA.  The  sputtering  testimony  this  morning  gives  me 
an  indication  that  the  same  kinds  of  interests  and  the  same  kinds 
of  expertise  that  is  prevalent  in  the  Justice  Department  does  not 
exist  concerning  tribal  judiciaries  in  the  BIA.  I  would  think  that 
the  Federal  trust  responsibility  would  make  it  very  important  to 
consider  the  idea  of  having  the  Tribal  Justice  Act  implemented  by 
the  Department  of  Justice,  as  opposed  to  the  BIA. 

I  want  to  say  one  other  thing.  I  think  that  the  administration  of 
justice  in  Indian  country  has  been  supported  in  a  very  dedicated 
fashion  by  legal  services  attorneys  who  work  for  little  or  nothing 
in  Indian  legal  services  programs  throughout  the  United  States. 

Just  recently,  the  House  deleted  the  Indian  programs  line  item 
in  the  Legal  Services  Corporation's  budget.  I  know  they  want  to 
trash  the  Legal  Services  Corporation.  But  the  Indian  legal  services 
has  provided  training  to  tribal  court  judges.  They've  provided  rep- 
resentation in  tribal  courts  for  Indian  defendants.  They've  done 
some  good  work  with  regard  to  helping  tribal  courts  develop  as  op- 
posed to  the  private  bar. 

So  if  you  or  the  chairman  of  the  committee  have  any  influence, 
I  would  ask  that  you  support  the  Indian  legal  services  program,  be- 
cause they  are  in  jeopardy  at  this  point. 

And  with  that,  I  will  close  my  remarks. 

[Prepared  statement  of  Mr.  Myers  appears  in  appendix.] 

Senator  Inouye.  Thank  you  very  much. 

I  wish  I  could  stay  here,  but  if  you  look  in  the  back,  I  have  about 
i  minutes  to  report  to  the  Floor  for  a  vote.  I  would  just  like  to 
make  a  little  observation  before  I  leave. 

As  both  of  you  know,  I  did  participate  in  several  hearings,  spent 
many  hours  throughout  the  country  on  this  problem.  And  it  was 
abundantly  clear  throughout  the  hearings  that  the  BIA  was  not 
supportive  of  the  act  because  they  felt  it  was  redundant  and  it  was 
not  necessary.  But  nevertheless,  we  passed  that.  Because  for  one 
thing,  we  learned  that  in  Indian  country,  because  of  the  dire  cir- 
cumstances of  most  of  the  tribes,  when  priority  time  came,  the  jus- 
tice system  was  on  the  bottom.  Life  and  death  was  above  that,  food, 
health,  et  cetra. 

As  a  result,  in  drafting  the  bill,  we  hope  we  made  it  clear  that 
first,  as  Judge  Coochise  indicated,  that  the  BIA  would  have  at  the 
table  of  policymakers  and  decisionmakers  on  funding  some  rep- 
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resentative  from  the  court  system.  Second,  that  the  bill  mandate 
the  appropriating  of  funds  for  this  purpose.  But  it  saddens  me  to 
listen  to  your  testimony  to  realize  that  maybe  very  little,  if  any, 
has  been  done. 

But  we  will  be  studying  your  testimony  very  carefully.  And  if  I 
may,  we  would  like  to  call  upon  you  for  responses  to  certain  writ- 
ten questions.  I  have  to  leave. 

Judge  CoocHiSE.  One  quick  response.  I  do  support  emphatically 
overturning  Oliphant.  Because  as  nations,  we  should  have  jurisdic- 
tion over  everyone,  anybody  who  comes  through  our  territory. 

Senator  Inouye.  I  was  certain  of  that  answer,  sir. 

Thank  you  very  much. 

[Whereupon,  at  12:32  p.m.,  the  committee  was  adjourned,  to  re- 
convene at  the  call  of  the  Chair.] 
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Preparp:d  Statement  ok  William  C.  Canby,  Jr.,  Judge,  U.S.  Court  of  Appeals 

FOR  THE  Ninth  Circuit 

Good  morning  Mr.  Chairman  and  Members  of  the  Committee.  I  appear  here  as 
a  former  professor  of  Indian  Law  who  has  worked  on  technical  assistance  programs 
with  tribal  courts  over  the  years.  For  the  past  fidcen  years  I  have  been  a  judge  of 
the  Ninth  Circuit  Court  of  Appeals,  and  am  chair  of  that  court's  Task  Force  on  Trib- 
al Courts,  whose  work  I  will  mention  later.  I  preface  all  of  my  remarks  with  the 
disclaimer  that  the  views  I  state  are  my  own;  I  cannot  and  do  not  speak  for  my 
court  or  the  federal  judiciary  in  general. 

I  have  been  asked  to  provide  some  background  on  the  tribal  courts  and  informa- 
tion on  their  relationship  to  the  state  and  federal  courts.  I  will  attempt  to  do  so  in 
capsule  form,  setting  out  only  as  much  of  the  historical  background  as  is  absolutely 
necessary. 

Tribal  courts  as  we  know  them  today  are  a  relatively  recent  development,  but 
they,  exercise  a  jurisdiction  that  has  always  existed  in  the  tribes.  Indeed,  much  of 
the  present  need  for  understanding  and  financial  support  of  the  tribal  courts  arises 
from  the  fact  that  they  are,  in  a  sense,  still  catching  up  with  their  legitimate  histori- 
cal jurisdiction. 

Historically,  the  tribes  were  regarded  as  independent  nations  with  full  power  to 
punish  crime  and  resolve  disputes  within  their  territories.  On  the  civil  side,  much 
of  that  power  remains  today,  but  has  only  recently  begun  to  be  reasserted  by  the 
tribal  courts.  Criminal  jurisdiction  has  been  more  limited  by  Acts  of  Congress  and, 
recently,  by  Supreme  Court  decisions.  I  will  briefly  descrioe  those  events.  Before 
doing  so,  I  will  note  that  I  exclude  from  my  discussion  the  very  complex  effects  of 
I\iblic  Law  280,  which  in  1953  granted  state  courts  civil  and  criminal  jurisdiction 
over  Indian  country  in  certain  states.  In  most  places  where  it  was  effective.  Public 
Law  280  blocked  or  greatly  retarded  development  of  tribal  courts.  I  disregard  I\iblic 
Law  280  here  because  the  great  majority  of  the  presently  functioning  tribal  courts 
are  not  subject  to  it. 

Beginning  with  its  very  first  session.  Congress  enacted  a  series  of  Trade  and 
Intercourse  Acts  asserting  jurisdiction  over  relations  between  Indian  tribes  and  non- 
Indians,  in  order  to  keep  peace.  It  is  fair  to  say  that  the  federal  purpose  in  passing 
those  Acts  was  not  so  much  to  diminish  the  jurisdiction  of  the  tribes  as  it  was  to 
exclude  the  states  entirely  from  jurisdiction  over  Indian  affairs  and  Indian  lands. 
Overreaching  by  the  states  and  their  people  was  viewed  as  the  prime  cause  of  In- 
dian wars. 

The  1817  Trade  and  Intercourse  Act  extended  into  Indian  country  the  general 
criminal  laws  of  the  United  States  applicable  in  areas  of  exclusive  federal  jurisdic- 
tion. This  statute  is  now  found  at  18  U.S.C.  sec.  1152,  and  its  effect  is  to  grant  the 
federal  courts  jurisdiction  over  crimes  between  Indians  and  non-Indians.  It  is  a)m- 
monly  known  as  the  General  Crimes  Act  or  the  Federal  Enclaves  Act.  In  its  design, 
the  Enclaves  Act  applies  to  crimes  by  both  Indians  and  non-Indians  when  commit- 
ted against  the  other,  but  its  primary  use  in  its  early  days  was  to  punish  non-Indi- 
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ans  for  such  crimes.  Indians  could  still  be  punished  by  their  tribes.  Indeed,  crimes 
by  Indians  against  Indians  were  excepted  from  the  Enclaves  Act,  because  such 
crimes  were  viewed  in  1817  and  for  many  decades  thereafter  as  exclusively  the  con- 
cern of  the  tribes. 

This  situation  changed  with  the  enactment  of  the  Major  Crimes  Act  of  1885, 
which  made  seven  major  crimes  federal  if  they  were  committed  by  Indians  in  Indian 
country.  The  present  version  of  the  Act,  expanded  to  cover  fourteen  crimes,  is  found 
at  18U.S.C.  sec.  1153. 

The  states  continued  to  be  excluded  from  jurisdiction  over  crimes  involving  Indi- 
ans, but  in  1882  the  Supreme  Court  held  that  the  states  had  jurisdiction  over 
crimes  by  non-Indians  against  non-Indians,  even  though  such  crimes  occurred  in  In- 
dian country.  United  States  v.  McBratney,  104  U.S.  621  (1882). 

The  tribes,  then,  were  lefl  with  exclusive  jurisdiction  over  misdemeanors  by  Indi- 
ans against  Indians,  and  with  concurrent  jurisdiction  over  crimes  by  Indians  against 
non-Indians  and  major  crimes  by  Indians.  The  original  power  of  tribes  to  punish 
non-Indians  was  generally  not  exercised  except  occasionally  under  treaty  provisions 
and  it  was  not  known  to  what  degree  it  continued  to  exist. 

The  question  became  somewhat  academic  for  years,  because  armed  conflict  and 
forced  movement  of  the  tribes  to  reservations  afler  1850,  and  the  General  Allotment 
Act  regime  of  1887  to  1934,  virtually  destroyed  the  power  of  most  tribes  to  govern 
themselves.  The  Allotment  Act  certainly  had  that  goal  as  one  of  its  purposes. 

It  was  near  the  beginning  of  the  allotment  period  that  the  Secretary  of  the  Inte- 
rior, in  the  1880's,  created  the  predecessors  oi  the  tribal  courts.  These  were  Courts 
of  Indian  Offenses,  that  were  established  to  "civilize  the  Indians"  by  administering 
a  criminal  code  set  forth  by  the  Secretary  in  the  Code  of  Federal  Regulations.  These 
courts  are  sometimes  referred  to  as  "C.F.R.  Courts."  Their  jurisdiction  was  generally 
of  misdemeanors  committed  by  Indians  in  Indian  country.  A  few  of  these  courts  still 
exist. 

The  Indian  Reorganization  Act  of  1934  ended  the  Allotment  period  and  made  pos- 
sible the  creation  of  structures  for  long-term  survival  and  self-government  of  the 
tribes.  Most  tribes  eventually  established  tribal  courts  to  replace  their  C.F.R.  courts. 
The  tribal  courts  applied  tribal  criminal  codes  adopted  by  the  new  tribal  councils. 
At  first,  almost  all  oi  these  codes  followed  the  C.F.R.  model,  but  in  the  last  several 
decades,  the  overwhelming  majority  of  tribes  have  revised  their  codes  more  to  suit 
their  own  needs. 

Two  major  additional  limitations  were  imposed  on  tribal  courts  thereafter.  The 
1968  Indian  Civil  Rights  Act  made  most  of  the  provisions  of  the  Bill  of  Rights  appli- 
cable to  the  tribal  courts,  and  it  restricted  their  criminal  jurisdiction  to  crimes  pun- 
ishable by  no  more  than  six  months  incarceration  and  a  $500  fine  (now  expanded 
to  one  year  imprisonment  and  a  $5,000  fine).  25  U.S.C.  sec.  1302.  Then,  in  1978, 
the  Supreme  Court  held  that  tribal  courts  had  no  criminal  jurisdiction  over  non-In- 
dians. Oliphant  v.  Suquamish  Indian  Tribe,  435  U.S.  191  (1978). 

Today  tne  tribal  police,  tribal  prosecutors,  and  tribal  courts  are  the  first  line  of 
defense  against  crime  on  the  reservation,  because  they  are  on  the  scene.  They  are 
also  perceived  by  the  community  as  having  responsibility  for  the  control  of  crime. 
But  when  a  crime  is  committed,  the  tribal  courts  may  be  powerless,  depending  on 
who  committed  the  crime  and  who  was  the  victim.  If  a  non-Indian  assaults  and  In- 
dian (not  an  unusual  domestic  dispute  in  these  days  of  intermarriage),  the  jurisdic- 
tion is  federal,  and  federal  agents  and  courts  are  oflen  far  away  ana  concerned  with 
other  things.  If  a  non-Indian  assaults  a  non-Indian  or  commits  a  victimless  crime, 
the  state  and  not  the  tribe  has  jurisdiction.  If  an  Indian  commits  a  major  crime, 
the  jurisdiction  is  federal.  If  an  Indian  commits  a  misdemeanor,  the  tribe  has  juris- 
diction, exclusive  if  the  victim  was  an  Indian  or  if  there  was  no  victim,  concurrent 
with  federal  if  the  victim  was  non-Indian. 

In  some  instances  in  the  past  when  Indians  have  committed  major  crimes  but  the 
federal  authorities  are  too  distant  or  too  busy  to  investigate  or  prosecute,  the  tribe 
has  resorted  to  prosecution  of  the  offender  for  some  lesser  misdemeanor.  In  that  re- 
gard, the  tribal  court  ends  up  doing  the  federal  court's  business,  but  it  cannot  do 
it  as  thoroughly  because  its  jurisdiction  is  limited. 

The  powerlessness  of  the  tribal  courts  to  deal  with  crimes  by  non-Indians  has  led 
to  several  helpful  but  makeshift  arrangements.  For  crimes  by  non-Indians  against 
Indians,  there  is  an  experiment  in  Oregon  in  which  a  special  part-time  federal  mag- 
istrate judge  has  been  appointed  for  the  Warm  Springs  reservation,  where  tribal 
rrosecutors  designated  as  special  assistant  U.S.  attorneys  can  present  cases  to  him. 
n  other  places,  such  as  Arizona,  such  tribal-federal  prosecutors  can  bring  cases  di- 
rectly to  regular  federal  magistrate  judges.  These  arrangements  can  help  but  they 
fall  far  short  of  the  most  effective  and  simplest  remedy:  a  federal  statute  conferring 
on  tribal  courts  jurisdiction  (still  limited  to  misdemeanors)  over  non-Indians.  Such 
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an  overruling  of  Oliphant  would  solve  virtually  all  of  the  criminal  jurisdictional 
problems  in  Indian  country.  It  would  also  be  in  accord  with  established  principles 
of  tribal  sovereignty  and  self-government. 

During  the  period  that  brignt  lines  were  being  drawn  in  the  area  of  state,  federal 
and  tribal  criminal  jurisdiction,  the  civil  jurisdiction  of  the  tribes  was  left  largely 
undefined.  Perhaps  because  the  tribal  courts  replaced  the  criminal  C.F.R.  courts, 
the  tribal  courts  first  and  foremost  attended  to  criminal  business.  Except  in  the  area 
of  domestic  relations,  there  was  little  civil  litigation  in  tribal  courts  until  the  last 
two  decades. 

The  seminal  Supreme  Court  decision  in  the  area  came  in  1959,  in  Williams  v.  Lee, 
358  U.S.  217  (1959).  That  decision  held  that  an  Indian  could  not  be  sued  in  state 
court  by  a  non-Indian  for  a  debt  arising  in  Indian  country.  Williams  v.  Lee  focused 
attention  on  the  division  of  civil  jurisdiction,  and  made  clear  that  some  cases  involv- 
ing non-Indians  had  to  be  brought  in  tribal  court.  Even  more  clear  was  the  fact  that 
cases  among  Indians  arising  on  the  reservation  had  to  be  brought  in  the  tribal 
courts. 

The  trend  ever  since  Williams  v.  Lee  has  been  to  expand  dramatically  the  civil 
business  of  the  tribal  courts.  This  development  constituted  not  so  much  a  change 
in  the  law  as  a  recognition  that  the  tribes  retained  civil  power  that  they  generally 
had  not  been  exercising.  It  is  important  to  note  that  tribal  civil  jurisdiction,  unlike 
tribal  criminal  jurisdiction,  is  unlimited.  Tribal  courts  have  full  authority  to  enter 
multi-million  dollar  judgments,  and  to  issue  injunctions.  Many  factors  nave  com- 
bined to  increase  the  tnbal  civil  business,  and  to  bring  complex  civil  issues  before 
the  tribal  courts. 

In  1978,  the  Supreme  Court  held  in  Santa  Clara  Pueblo  v.  Martinez,  436  U.S.  49 
(1978),  that  the  tribal  courts  were  the  sole  enforcers  of  the  Indian  Civil  Rights  Act 
of  1968  for  all  civil  purposes.  Thus  tribal  courts  became  the  courts  of  last  resort  for 
the  enforcement  of  many  individual  rights,  such  as  free  exercise  of  religion,  equal 
protection,  and  property  rights,  in  a  tribal  context  that  was  traditionally  com- 
munal— a  very  delicate  task  indeed.  That  same  year.  Congress  passed  the  Indian 
Child  Welfare  Act,  which  generally  gave  tribal  courts  sole  jurisdiction  over  adoption 
and  custody  of  Indian  children  domiciled  or  resident  on  the  reservation.  The  Act  also 
provided  that  certain  state  court  cases  involving  Indian  children  domiciled  off  the 
reservation  had  to  be  transferred  to  tribal  court  on  petition  of  a  parent  or  tribe  (un- 
less a  parent  objected).  The  result  of  this  Act  was  greatly  to  increase  the  caseload 
of  tribal  courts  and  especially  to  increase  the  need  of  supplemental  resources  such 
as  counselors,  social  workers,  juvenile  ofTicers  and  similar  personnel. 

In  the  1980's,  the  Supreme  Court  cases  of  National  Farmers  Union  Ins.  Co.  v. 
Crow  Tribe,  471  U.S.  845  (1985),  and  Iowa  Mut.  Ins.  Co.  v.  LaPlante,  480  U.S.  9 
(1987),  held  that  non-Indians  being  sued  in  tribal  court  for  reservation-based  mat- 
ters had  to  exhaust  their  jurisdictional  challenges  in  tribal  court  before  attempting 
to  litigate  them  in  federal  court.  This  ruling  channeled  to  the  tribal  courts  com- 
plicated federal  Indian  law  jurisdictional  questions,  which  they  were  to  resolve  in 
the  first  instance.  These  cases  also  suggested  that  tribal  courts  nad  broad  civil  juris- 
diction over  non-Indians  in  matters  afTecting  Indians  in  Indian  country. 

All  of  these  legal  developments  increased  the  civil  burdens  of  the  tribal  courts, 
as  well  as  the  complexity  of  the  decisions  they  were  called  upon  to  make.  At  the 
same  time,  surging  economic  and  resource  development  and  most  recently,  Indian 
gaming  operations,  greatly  increased  the  potential  for  civil  litigation.  It  now  seems 
clear  that,  where  the  interests  of  the  tribe  or  its  members  are  involved  in  matters 
in  Indian  country,  the  tribal  court  is  the  forum  of  primary  jurisdiction.  State  courts 
are  available  only  if  the  Indian  party  seeks  to  litigate  there,  which  is  infrequent. 
Federal  courts  are  available  for  challenges  to  tribal  jurisdiction,  but  only  after  tribal 
courts  have  ruled  on  that  issue.  If  the  tribal  court  has  jurisdiction,  federal  courts 
will  not  review  or  reopen  the  triball  court  judgment. 

Recognition  of  tribal  court  judgments  by  state  courts  has  sometimes  been  a  prob- 
lem. The  Constitution  and  a  federal  statute,  28  U.S.C.  sec.  1738,  require  states  to 
honor  each  other's  judgments,  but  those  provisions  do  not  apply  to  tribal  courts. 
Many  states,  like  Arizona,  now  give  ftill  faith  and  credit  to  tribal  court  judgments 
as  a  matter  of  comity,  but  others  do  not.  It  is  fair  to  say  that  the  trend  is  toward 
increased  recognition.  The  Indian  Child  Welfare  Act  requires  state  and  federal 
courts  to  honor  tribal  court  judgments  in  child  custody  proceedings.  25  U.S.C.  sec. 
1911(d). 

The  huge  increase  in  civil  caseload  and  responsibility  of  the  tribal  courts  has  not 
been  attended  with  a  corresponding  increase  in  resources,  to  put  it  mildly.  Nor  were 
additional  resources  available  for  the  explosive  growth  in  criminal  caseload  that  af- 
flicted the  tribal  courts  as  it  did  all  others.  Virtually  every  tribal  court  is  under- 
funded; some  are  struggling  under  severe  shortages  of  personnel,  equipment,  and 


58 

administrative  support.  If  there  is  any  single  thing  that  could  be  done  under  the 
Tribal  Justice  Act  to  aid  the  tribal  courts  and  tribaijustice,  it  would  be  to  fund  the 
Act  as  it  was  originally  authorized.  If  that  is  impossible,  then  some  substantial  but 
lesser  figure  woxild  be  of  inestimable  help.  Even  in  their  dire  financial  straits,  the 
tribal  courts  are  doing  a  huge  business,  and  we  in  the  federal  and  state  judiciary 
could  not  do  without  them.  The  courts  of  the  Navajo  Nation  this  year  will  decide 
about  25,000  civil  and  criminal  cases,  and  this  figure  does  not  include  traffic  of- 
fenses, juvenile  matters,  alternative  traditional  court  proceedings,  or  appeals.  The 
smaller  Gila  River  Indian  Community  Court  decided  3,200  cases  last  year.  A  col- 
lapse of  the  tribal  court  system  for  lack  of  resources  would  be  a  major  judicial  disas- 
ter, not  just  for  the  tribes  and  their  courts,  but  for  our  whole  system  of  civil  and 
criminal  justice. 

Tribal  courts  today  are  moving  in  two  separate  directions,  both  necessary.  First, 
they  are  trying  to  re-establish  traditional  means  of  dispute  resolution,  both  civil  and 
criminal,  that  are  more  suited  to  the  needs  of  their  people  than  the  imposed  system 
they  inherited  from  the  C.F.R.  courts.  Like  many  non-Indian  courts,  tribal  courts 
have  concluded  that  an  all-out  adversarial  approach  is  not  always  the  best  means 
of  resolving  disputes.  The  Navajo  Peacemaker  Court  is  an  example  of  an  Indian  al- 
ternative. So  are  traditional  alternatives  to  litigation  ofTered  by  several  of  the  I\ieb- 
los.  Second,  tribal  courts  are  also  gearing  up  to  decide  the  cases  of  major  commercial 
litigation  that  any  court  must  adjudicate  if  its  government  is  to  enjoy  the  benefits 
of  economic  development.  To  accomplish  this  objective,  tribal  courts  need  additional 
training,  resources,  and  administrative  support,  and  all  of  these  things  cost  money. 
The  cost  of  failure  would  be  even  higher;  economic  growth  of  the  tribes  will  be  stunt- 
ed. Outsiders  will  not  do  business  in  Indian  country  unless  they  are  assured  that 
their  civil  disputes  will  be  resolved  by  courts  in  which  they  have  confidence. 

Tribal  courts  today  are  infinitely  more  comjjetent  and  better  staffed  than  they 
were  thirty  or  even  fifteen  years  ago.  But  they  cannot  do  their  job  on  a  shoestring, 
and  that  is  what  they  are  being  required  to  do.  Passage  of  the  Tribal  Justice  Act 
was  a  major  step  recognizing  the  role  of  the  tribal  courts;  funding  of  the  Act  would 
permit  the  tribal  courts  to  be  what  they  must  be  if  the  tribes  are  to  realize  their 
goals  of  self-government  and  self-development. 

Because  federal  Indian  policy  from  tne  early  days  had  been  aimed  at  excluding 
the  states  from  any  role  in  Indian  affairs,  there  had  been  very  little  communication 
until  recently  between  state  and  tribal  courts.  In  the  last  few  years,  however,  state 
and  tribal  courts  have  concluded  that  cooperation  could  lead  to  the  solution  of  tech- 
nical problems  arising  from  the  division  of  criminal  and  civil  jurisdiction  between 
tribal  and  state  courts.  Under  the  sponsorship  of  the  Conference  of  Chief  Justices, 
the  National  Center  for  State  Courts,  and  the  State  Justice  Institute,  state-tribal 
forums  were  established  in  some  states,  including  Arizona.  They  have  attacked  such 
problems  as  mutual  recognition  of  judgments,  extradition,  and  civil  commitment  of 
mentally  ill  Indians  to  state  hospitals  upon  order  of  tribal  courts. 

The  federal  courts  lagged  behind  in  establishing  formal  relations  with  tribal 
courts.  Three  years  ago,  however,  Chief  Judge  Wallace  of  the  Ninth  Circuit  estab- 
lished a  Task  Force  on  Tribal  Courts,  of  which  I  am  chair.  The  Tenth  Circuit  has 
established  a  parallel  group,  and  the  Eighth  Circuit  is  considering  one.  The  Ninth 
Circuit  Task  Force  includes  judges,  a  U.S.  Attorney,  a  district  court  clerk,  a  tribal 
attorney,  and  others.  The  Task  Force  has  sought  various  ways  of  coordinating  with 
tribal  courts  and  cooperating  in  the  solution  of  jurisdictional  problems.  The  federal 
courts  in  many  of  our  states  have  joined  existing  state-tribal  forums  or  set  up  simi- 
lar organizations.  We  have  received  help  and  excellent  cooperation  from  the  Depart- 
ment of  Justice  under  Attorney  General  Reno,  and  from  U.S.  Attorneys.  P^ederal 
court  clerks,  U.S.  Attorneys  and  other  federal  personnel  have  participated  in  joint 
training  sessions  with  the  tribal  courts.  The  experimental  arrangements  for  tribal 
prosecutors  to  be  spjecial  assistant  U.S.  Attorneys,  described  earlier,  arose  partly  out 
of  these  joint  efforts.  These  cooperative  efTorts  produce  real  benefits,  but  they  are 
necessarily  small  in  scale  because  none  of  them  have  any  funding.  Tliey  do,  how- 
ever, indicate  the  degree  to  which  the  tribal  courts  are,  and  must  be  seen  as,  part 
of  the  overall  criminal  and  civil  justice  system  of  this  country.  We  hope  that  these 
courts  may  be  given  the  support  they  deserve. 


Prepared  Statement  of  Joann  S.  Morris,  Acting  Director  of  the  Office  of 

Tribal  Services,  BIA 

Good  morning  Mr.  Chainnan  and  Members  of  the  Committee.  My  name  is  Joann 
Sebastian  Morris,  Acting  Director  of  the  Office  of  Tribal  Services.  I  am  pleased  to 
be  here  today  to  address  the  Department's  implementation  of  the  Indian  Tribal  Jus- 
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tice  Act,  P.L.  103-176,  specifically  the  survey  of  tribal  judicial  systems,  the  estab- 
lishment of  the  Office  of  Tribal  Justice  Support,  and  the  promulgation  of  regulations 
establishing  base  support  funding  for  tribal  justice  systems. 

Although  tribal  priority  allocations  have  increased  by  almost  $80  million  dollars 
over  the  past  four  years,  only  $2  million  has  been  prioritized  by  tribes  for  their  trib- 
al courts.  The  remainder  has  been  allocated  by  the  tribes  to  programs  they  prioritize 
within  tribal  priority  allocation  programs,  including  community  services,  human 
services,  resource  management,  education,  and  law  enforcement. 

We  recognize  that  the  need  in  Indian  country  is  far  ^eater  than  the  funds  avail- 
able to  trioal  governments.  We  also  recognize  that  tnbal  leadership  is  constantly 
forced  to  balance  competing  needs  and  to  provide  services  where  the  need  is  the 
greatest.  We  do  not  fault  the  priorities  established  by  the  tribes  within  the  tribal 
priority  allocation  portions  of  the  Bureau  of  Indian  AfTairs  operating  budget,  for 
these  are  the  difficult  decisions  that  are  at  the  heart  of  self-determination. 

In  response  to  the  concerns  voiced  by  tribal  leaders  at  White  House  meetings,  na- 
tional conferences,  and  regional  listening  conferences,  the  Presidents  FY  1996  budg- 
et request  reflects  an  increase  of  $163.4  million  for  the  Bureau  of  Indian  Affairs. 
The  budget  request  includes  $14,274,000  for  tribal  priority  allocations  to  Tribal 
Courts  and  $5  million  for  base  support  funding  for  tribal  justice  systems. 

The  Indian  Tribal  Justice  Act  was  enacted  after  all  tribal  funding  priorities  had 
been  identified  for  FT  1995.  As  a  result,  our  FY  1995  budget  includes  a  small  in- 
crease in  tribal  priority  allocations  for  tribal  courts,  but  does  not  identify  funds  to 
implement  the  Act.  The  FY  1996  tribal  priority  allocation  of  $14,092,033  for  Tribal 
Courts  represents  base  funding  for  approximately  200  tribal  justice  systems  and 
courts  of  Indian  offenses. 

This  year,  approximately  $1  million  in  Special  Tribal  Court  funds  has  been  allo- 
cated to  the  area  offices  to  assist  tribes  with  new  or  developing  justice  systems,  to 
the  National  American  Indian  Court  Judges  Association  and  National  American  In- 
dian Court  Clerks  Association  to  support  national  activities,  and  to  provide  a  sub- 
scription contract  to  provide  the  Indian  Law  Reporter  to  tribal  courts.  Four  hundred 
thousand  dollars  have  been  set  aside  to  contract  the  survey  of  the  conditions  of  trib- 
al justice  systems  and  Courts  of  Indian  Offenses  to  determine  the  resources  and 
funding,  including  base  support  funding,  needed  to  provide  for  the  expeditious  and 
effective  administration  of  justice. 

The  procurement  process  was  delayed  when  Special  Tribal  Court  funds  were  ear- 
marked for  rescission  earlier  this  year.  A  solicitation  was  prepared  and  sent  to  all 
contractors  who  responded  to  the  notice  of  intent  to  contract  that  was  published  in 
Commerce  Business  Daily  April  11,  1995.  We  expect  the  contract  to  conduct  this 
study  will  be  awarded  before  the  close  of  the  fiscal  year. 

Given  current  and  anticipated  budget  constraints,  we  are  proposing  to  the  Depart- 
ment that  the  Office  of  Tribal  Justice  Support  be  established  as  part  of  a  staff  office 
under  the  direct  line  authority  of  the  Deputy  Commissioner  of  Indian  Affairs.  This 
office,  as  indicated  in  the  reorganization  plan  presented  to  the  Congress,  includes 
Tribal  Justice  Support,  Indian  Gaming,  and  Law  Enforcement,  all  of  which  have 
quasi  judicial  oversight  and  regulatory  authority. 

Witn  the  assistance  of  a  work  group  comprised  of  tribal  judges,  state  judges  and 
experts  in  the  administration  of  courts,  a  base  funding  formula  was  draflcd  this 
past  September.  The  formula  was  presented  to  participants  at  the  Office  of  Tribal 
Services  national  tribal  consultation  June  20-22,  1995.  The  National  American 
Court  Judges  Association  proposed  changes  to  the  formula  and  we  continue  to  re- 
ceive comments  from  the  trices.  The  proposed  formula  has  been  revised  and  is 
under  review.  We  plan  to  publish  the  proposed  formula  in  the  Federal  Register  once 
the  review  has  been  completed. 

In  addition,  we  are  very  concerned  about  the  Congressional  appropriations  action 
recently  taken  on  the  1996  budget  request.  Neither  the  House  or  Senate  Interior — 
appropriations  committees  funded  the  $5  million  Tribal  Justice  initiative. 

Furthermore,  the  reduction  taken  by  the  Senate  appropriations  committee  against 
tribal  priority  allocations;  if  enacted,  would  further  impair  the  development  and  op- 
eration of  tribal  justice  systems. 

This  concludes  my  prepared  statement.  I  will  be  happy  to  answer  any  questions 
the  Committee  may  have. 


Preparkd  Statk.me.nt  of  Margaret  Treuer,  Chief  Judge,  Bois  Forte  Tribal 
Court,  Bois  F'orte  Band  of  Chippewa  India.ns,  Ni-nr  Ij>.ke,  MN 

Mr.  Chairman,  Members  of  the  Committee,  I  am  pleased  to  come  before  you  today 
to  testify  regarding  the  Indian  Tribal  Justice  Act. 
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I  have  been  the  Chief  Judge  of  the  Bois  Forte  Tribal  Court,  Bois  Forte  Band  of 
Chippewa  Indians  for  over  four  years.  I  have  also  served  as  the  Chief  Judge  for  the 
Red  Lake  Band  of  Chippewa  Indians  for  about  one  year  and  as  a  part-time  U.S. 
Magistrate  for  the  U.S.  District  Court,  District  of  Minnesota  for  approximately  six 
years.  As  a  federal  Magistrate  I  primarily  handled  pre-trial  matters  arising  under 
the  Assimilative  Crimes  Act  and  the  Major  Crimes  Act  on  the  Red  Lake  and  Bois 
Forte  Reservations.  I  was  bom  and  raised  on  the  Leech  Lake  Reservation  in  Min- 
nesota and  am  an  enrolled  member  of  the  White  Earth  Band  of  Chippewa  Indians. 
I  am  a  licensed  attorney  and  have  practiced  extensively  in  the  field  of  Indian  law. 

The  Bois  Forte  Indian  Reservation  is  located  in  a  remote  section  of  northern  Min- 
nesota and  has  approximately  2600  members.  Bois  Forte  is  one  of  the  six  constitu- 
ent Bands  of  the  Minnesota  Chippewa  Tribe  which  is  organized  under  the  Indian 
Reorganization  Act  The  Bois  Forte  Tribal  Court  currentW  exercises  criminal  juris- 
diction over  Indians  who  commit  criminal  and  traffic  offenses  on  the  Reservation. 
Our  Court  also  exercises  jurisdiction  over  juvenile  offenders. 

At  the  outset  I  commend  this  Committee  for  its  good  work  in  developing  and 
shaping  the  provisions  of  the  Indian  Tribal  Justice  Act.  I  followed  the  development 
of  tnis  legislation  throu^out  the  hearings  which  were  held  and  the  shaping  of  the 
Act  through  the  various  amendments  which  were  made.  The  end  result  is  an  excel- 
lent piece  of  legislation  which,  if  fully  funded  at  the  authorized  levels,  should  result 
in  the  operation  of  tribal  courts  throughout  the  United  States  which  can  command 
the  respect  of  tribal  members  and  others  who  come  under  their  jurisdiction.  The  Act 
preserves  tribal  sovereignty  and  the  government  to  government  relationship  be- 
tween Indian  tribes  and  the  United  States  while  enhancing  the  ability  of  Indian 
tribes  to  develop  justice  systems  which  refiect  their  individual  cultures  and  value 
systems. 

However,  without  funding,  the  Indian  Tribal  Justice  Act,  is  meaningless  and  all 
of  the  problems  which  tribal  justice  systems  struggle  with  today  will  continue.  To 
illustrate  what  I  am  talking  about  I  want  to  discuss  the  situation  which  exists  at 
Bois  Forte  in  some  detail. 

As  I  stated  previously  the  Bois  Forte  Tribal  Court  exercises  jurisdiction  only  over 
criminal,  traffic  and  juvenile  ofTenses.  At  the  present  time  as  do  not  exercise  any 
civil  jurisdiction.  The  Court  has  a  full-time  administrator  who  also  functions  as  the 
clerk  of  court  and  a  full-time  probation  officer.  Formal  court  is  held  2  to  4  days  per 
month.  The  other  Court  stafT  consists  of  myself  and  the  prosecutor.  We  each  must 
travel  approximately  three  hours  to  reach  the  Court  house.  We  are  both  contracted 
to  work  when  Court  is  in  session  and  as  needed  by  fax  and  telephone.  Both  of  us, 
however,  perform  research,  writing  and  other  duties,  duties  off  premises  and  on  our 
own  time. 

As  I  outline  in  the  discussion  about  jury  trials  below  Bois  Forte  always  has  a 
backlog  of  cases  awaiting  jury  trial.  To  adequately  handle  the  caseload  Bois  Forte 
needs  to  at  least  double  the  judicial  and  prosecutor  staff  time.  We  are  also  in  need 
of  a  second  clerk.  This  is  particularly  necessary  on  days  when  Court  is  in  session. 
The  way  it  is  now  the  Clerk  is  needed  in  the  Courtroom  to  run  the  recording  equip- 
ment and  perform  the  other  duties  of  a  Clerk.  This  means  there  is  no  one  available 
to  answer  the  telephone  and  handle  the  public  on  the  very  days  when  the  public 
in  very  much  on  the  scene. 

The  courthouse  is  extremely  small  and  inadequate.  Neither  the  prosecutor  or  my- 
self has  a  desk  or  telephone  of  our  own  as  there  is  no  space.  There  is  no  place  for 
the  public  or  litigants  to  sit  down  other  than  in  the  courtroom  and  people  are  often 
required  to  wait  outside  until  their  case  is  called.  Occasionally  the  plumbing  mal- 
functions and  there  are  no  bathrooms.  We  received  a  small  foundation  grant  to  pur- 
chase a  basic  law  library  but  have  no  place  for  library  shelves.  There  are  no  attor- 
ney consultation  rooms  and  defense  counsel  must  either  use  the  courtroom  or  stand 
outside  to  talk  with  their  clients  and  witnesses.  The  courtroom  is  likewise  small  and 
inadequate.  When  jury  cases  are  held  some  prospective  jurors  have  to  stand  against 
the  walls. 

We  have  no  funds  to  provide  public  defender  services  even  though  some  criminal 
defendants  potentially  face  up  to  one  year  in  jail.  We  have  been  fortunate  over  the 
years  that  Duluth  Indian  Legal  Services,  a  non-profit  organization,  has  provided 
some  limited  services  of  a  paralegal  to  represent  defendants  in  our  Court.  However, 
Duluth  Indian  Legal  Services  is  facing  severe  budget  problems  of  its  own  and  has 
advised  our  Court  that  it  may  need  to  curtail  or  eliminate  the  services  it  provides. 
The  paralegals  which  are  provided  by  that  office  often  do  not  have  adequate  training 
for  the  type  of  work  they  must  do  in  our  Court.  Additionally.  Duluth  Indian  Legal 
Services  offices  are  a  three  hour  drive  from  the  Bois  Forte  Reservation  which  meikes 
communications  between  that  office  and  defendants  at  Bois  Forte  very  difficult. 
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As  the  Members  of  this  Committee  are  undoubtedly  aware,  the  Indian  Civil 
Rights  Act  requires  that  tribal  courts  provide  jury  trials  to  defendants  facing  poten- 
tial incarceration.  Bois  Forte  is  a  very  small  Reservation  composed  of  large,  ex- 
tended families.  Because  of  extended  family  relationships  and  personal  friendships 
it  is  often  difTicult  to  empanel  six  unbiased  persons  as  jurors  who  are  not  related 
to  either  a  witness,  the  defendant,  or  the  victim.  Further,  when  a  jury  is  empaneled, 
to  the  intense  frustration  of  the  prosecutor,  a  not  guilty  verdict  is  usually  returned 
even  when  the  evidence  would  seem  to  clearly  warrant  a  finding  of  guilty. 

Defendants,  of  course,  are  keenly  aware  that  they  are  unlikely  to  be  found  guilty 
by  a  jury  and  thus  they  and  their  defense  advocates  routinely  ask  for  a  jury  trial. 
Since  formal  court  is  held  only  twice  a  month  and  only  one  jury  trial  can  be  held 
a  day  a  huge  backlog  of  jury  cases  develops  and  it  may  take  a  year  or  more  before 
a  specific  case  is  heard.  Because  key  witnesses  are  oflen  BIA  police  officers  some 
cases  end  up  being  dismissed  because  the  officer  has  been  transferred  and  it  is  too 
expensive  to  bring  him  back  to  Bois  Forte  to  testify.  This  phenomenon  also  occurred 
at  Red  Lake,  the  only  other  Indian  reservation  in  Minnesota  which  exercises  crimi- 
nal jurisdiction. 

It  is  my  personal  opinion,  based  on  my  experience,  that  an  alternate  system  which 
would  satisfy  the  requirements  of  the  Indian  Civil  Rights  Act  and  still  maintain  the 
cultural  values  and  needs  of  tribal  members  needs  to  be  explored  and  developed. 
The  Indian  Tribal  Justice  Act,  if  funded,  would  provide  the  means  to  carry  out  the 
necessary  research  and  development  costs  of  doing  that. 

Prior  to  passage  of  the  Indian  Civil  Rights  Act  of  1968  (ICRA)  the  State  of  Min- 
nesota exercised  civil  and  criminal  jurisdiction  over  all  Indian  reservations  in  the 
State  except  Red  I^ake  under  the  provisions  of  Public  Law  280.  ICRA  provided  a 
mechanism  for  the  retrocession  of  jurisdiction  to  Indian  tribes  and  Bois  Forte  rees- 
tablished its  criminal  jurisdiction  in  the  early  1970's.  While  Bois  Forte  has  always 
had  concurrent  civil  jurisdiction  over  its  territory,  the  State  of  Minnesota  has  con- 
tinued to  exercise  civil  jurisdiction  over  tribal  members  including  Indian  child  wel- 
fare and  domestic  relations.  This  jurisdictional  split  causes  a  myriad  of  problems  in 
administering  justice  at  Bois  Forte. 

In  domestic  abuse  cases  the  victim  has  to  go  to  an  ofT-reservation  State  court  to 
get  an  order  for  protection.  State  law  provides  that  violation  of  such  an  order  is  a 
criminal  offense.  However,  the  State  has  no  authority  to  prosecute  an  Indian  for  vio- 
lating an  order  for  protection  when  the  activity  occurs  on  the  Reservation.  Bois 
Forte  prosecutes  domestic  abuse  if  the  offenders  behavior  amounts  to  an  actual  as- 
sault but  cannot  prosecute  for  other  types  of  abusive  behavior.  Thus,  there  is  no  ef- 
fective means  of  protecting  Indians  on  tne  Reservation  from  domestic  violence. 

Similarly,  the  State  of  Minnesota  currently  exercises  civil  jurisdiction  over  child 
abuse  and  neglect  cases.  If  the  parent  or  caregiver's  behavior  amounts  to  criminal 
activity  such  as  assault,  Bois  F'orte  prosecutes  the  case  criminally.  The  result  is  that 
there  are  oflen  two  court  systems,  tribal  and  state,  involved  with  the  family  in  a 
given  case.  This  can  and  sometimes  does  result  in  confiicting  court  orders  and  the 
two  court  systems  working  at  cross  purposes.  This,  in  turn,  creates  unnccessar>' 
hardship  and  stress  for  Indian  families. 

Bois  Forte  operates  a  public  housing  program  on  the  Reservation.  HUD  regula- 
tions require  that  eviction  action  be  taken  against  tenants  who  don't  pay  their  rent 
on  time.  The  State  courts  presumably  can  issue  eviction  orders  but  can't  enforce 
them  on  the  Reservation.  The  result  is  that  these  cases  fall  between _the  cracks  and 
jeopardizes  housing  subsidies  for  Bois  Forte.  The  same  situation  exists  with  respect 
to  utility  shut-ofi"  cases.  Bois  Forte  operates  its  own  utility  company.  Presumably 
the  State  courts  could  issue  shut-ofi"  orders  but,  again,  could  not  enforce  them  on 
the  Reservation. 

Child  welfare,  domestic  abuse,  landlord-tenant  and  utility  cases  are  all  areas 
which  Bois  Forte  authorities  have  discussed  exercising  civil  jurisdiction  over.  How- 
ever, there  are  currently  barely  enough  funds  available  to  adequately  handle  its 
criminal/juvenile  case  load.  If  the  Indian  Tribal  Justice  Act  is  lunded  Bois  Forte 
should  be  able  to  expand  from  these  areas  which  would  serve  the  community  better 
and  would  ensure  better  protection  for  tribal  families  than  currently  exists. 

The  Indian  Tribal  Justice  Act  is  a  potentially  important  piece  of  legislation.  Con- 
gress has  repeatedly  acknowledged  that  it  has  a  trust  responsibility  to  protect  the 
sovereignty  of  each  tribal  government.  Efiective  justice  systems  that  are  designed 
to  reflect  the  culture  of  each  individual  tribe  are  an  essential  component  of  strong 
tribal  government.  At  its  core  this  Act  authorizes  funds  which  will  enable  tribes  to 
develop  and  operate  justice  systems  which  work  best  for  them.  Without  an  appro- 
priation to  go  with  it  this  Act  is  meaningless.  Therefore,  I  urge  the  Committee  to 
take  the  following  steps: 
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No.  1,  As  the  authorizing  committee  which  wrote  the  Indian  Tribal  Justice  Act, 
urge  the  Appropriation  Committee  to  fund  tribal  courts  at  the  authorized  level. 

No.  2,  Urge  tne  BIA  to  conduct  the  needs  assessment  required  by  the  Act. 

No.  3,  Urge  the  BIA  to  establish  the  Office  of  Tribal  justice  Support  as  required 
by  the  Act. 

I  thank  the  Committee  for  this  opportunity  to  express  my  views  with  regard  to 
this  legislation.  I  am  prepared  to  answer  any  questions  the  Members  of  the  Commit- 
tee may  have. 


Prepared  Statement  of  John  C.  Schumacher,  Chief  Judge,  Colorado  River 
Indian  Tribes  Court  of  Appeals 

Mr.  Chairman,  my  name  is  John  Schumacher.  I  am  an  attorney  and  serve  as  the 
Chief  Judge  of  the  Court  of  Appeals  of  the  Colorado  River  Indian  Tribes.  I  deeply 
appreciate  the  opportunity  to  testify  concerning  the  implementation  of  the  Indian 
Tribal  Justice  Act. 

As  you  know  the  Act  was  intended  to  improve  the  operation  of  the  Bureau  of  In- 
dian Affairs'  tribal  courts  program.  The  Act  has  a  straightforward  approach  and 
contains  only  a  few  simple  directives  to  the  BIA.  Perhaps  it  should  come  as  no  sur- 
prise, but  the  BIA  was  unable  to  meet  even  the  minimal  demands  of  the  Indian 
Tribal  Justice  Act. 

I  wish  to  make  clear  that  1  am  not  referring  to  BIA's  failure  to  request  funding 
in  the  amount  of  the  full  statutory  authorization.  Most  of  us  knew  when  the  Act 
was  passed  that  the  tribal  courts  program  would  never  be  funded  to  the  authorized 
levels.  Tribal  governments  help  to  establish  BIA  budget  priorities,  and  tribal  courts 
simply  come  in  behind  many  other  needs  and  program  priorities.  As  a  tribal  judge 
and  a  tribal  attorney,  I  am  not  going  to  sit  here  and  question  the  priorities  the  trib- 
al councils  have  established.  Nor  am  I  going  to  support  the  nation  that  tribal  courts 
should  have  a  special  agency  to  solve  them  or  have  their  appropriated  funds  run 
through  the  Justice  Department.  It  would  be  wonderful,  of  course,  if  transferring 
the  program  to  another  agency  resulted  in  more  money  for  tribal  courts  without  cor- 
responding cuts  in  other  tribal  programs  but  I  just  do  not  believe  that  is  going  to 
happen.  The  challenge  for  tribal  judges  is  to  accept  the  priorities  established  by  trib- 
al governments  and  make  the  most  of  existing,  resources.  I  do  not  believe  it  is  help- 
ful to  continue  to  try  to  outwit  the  tribal  budget-makers  and  the  Congressional  Ap- 
propriations Committees  in  an  understandable,  if  somewhat  misdirected,  effort  to 
increase  funding  for  tribal  courts. 

The  shortcomings  in  BIA's  implementation  of  the  Act  are  obvious.  The  Bureau  has 
simply  failed  to  meet  the  statutory  directive  to  develop  a  formula  for  allocating 
funding  to  tribal  courts.  It  is  a  simple  directive;  the  funds  were  available;  there  are 
many  public  and  private  entities  able  to  develop  the  formula  and  survey  tribal 
courts.  And  vet  nothing  was  accomplished.  If  the  Committee  accomplishes  nothing 
else  here  today,  it  should  come  away  knowing  who  dropped  the  ball.  Rather  than 
conducting  a  competitive  process  and  awarding  the  work  to  a  qualified  firm,  the  Of- 
fice of  Tribal  Courts  seemed  more  interested  in  using  its  financial  resources  to  build 
constituencies  among  tribal  attorneys,  tribal  judges,  and  Indian  consultants. 

The  Committee  also  should  monitor  the  role  of  federal  Magistrates  and  U.S.  At- 
torneys on  reservations  to  ensure  that  the  positive  goal  of  improved  crime  preven- 
tion is  achieved,  but  not  at  the  expense  of  tribal  sovereignty.  The  Administration 
has  started  a  program  of  increasing  the  role  of  federal  Magistrates  on  reservations. 
As  an  earlier  advocate  of  such  an  enhanced  role,  I  am  generally  supportive  of  the 
Administration's  program.  However,  I  have  heard  some  disturbing  reports  from  trib- 
al judges  and  other  Justice  system  workers. 

As  originally  envisioned  and  discussed  over  the  past  several  years,  improving  the 
criminal  justice  system  on  reservations  was  to  achieve  a  safer  environment  for  In- 
dian families  and  others  living  on  reservations.  Basic  problems  had  arisen  because 
the  U.S.  Attorneys  offices  and  local  Magistrate  programs  were  designed  to  deal  with 
white  collar  crime,  large  scale  drug  matters,  and  enforcement  of  lederal  contracts. 
Meeting  the  basic  criminal  prosecution  needs  on  reservations  took  a  back  seat.  In 
addition,  disparate  justice  was  handed  out  because  Indians  were  being  prosecuted 
for  misdemeanor  crimes  through  tribal  courts,  but  similar  non-Indian  offenses  were 
not  prosecuted  at  all.  The  Administration  has  taken  steps  to  address  these  prob- 
lems? but  the  cure  may  be  worse  than  the  disease. 

My  concerns  stem  from  actions  of  U.S.  Attorneys  and  Magistrates  to  implement 
the  program  in  a  manner  that  infringes  on  tribal  sovereignty,  thereby  complicating 
rather  than  simplifying  and  improving  criminal  enforcement.  The  proper  role  of  fed- 
eral Magistrates  is  one  of  local  presence  and  prompt  processing  of  criminal  matters; 
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specifically,  to  prosecute  crimes  that  have  historically  fallen  through  the  cracks  and 
gone  unpunished.  Apparently  in  an  effort  to  show  results  and  raise  the  banner  of 
crime  prevention,  implementation  of  this  program  has  resulted  in  federal  Mag- 
istrates usurping  the  role  of  tribal  courts. 

I  have  heard  reports  involving  crimes  that  have  historically  been  handled  by  the 
tribal  courts  being  prosecuted  by  the  federal  government.  The  impression  at  the 
local  level  is  that  the  federal  government's  focus  is  to  prosecute  any  crime  that  will 
generate  newspaper  coverage.  The  Justice  Department  has  gone  from  giving  crime 
on  reservations  a  low  priority  to  totally  usurping  the  role  of  tribal  courts  in  crime 
prevention.  While  it  is  true  tnat  federal  prosecution  does  not  bar  tribal  prosecution 
for  the  same  crime,  tribes  are  more  interested  in  crime  prevention  than  double  pun- 
ishment. The  federal  government  should  focus  its  efforts  on  those  crimes  which  are 
beyond  the  reach  of  tribal  justice  systems,  just  as  it  defers  to  state  prosecution  of 
crimes  where  there  is  an  overlap. 

As  Congress  proceeds  with  reducing  federal  spending  and  the  Administration  ex- 
pands its  Magistrate  program,  tribal  courts  should  not  be  short-changed  if  the  fed- 
eral bureaucracy  expands  to  prosecute  all  crimes  normally  handled  by  tribal  courts, 
there  will  be  a  push  to  fund  the  bureaucracy  at  the  expense  of  tribal  courts.  This 
would  be  a  real  tragedy  afler  the  efforts  that  this  Committee  made  to  pass  the  In- 
dian Tribal  Justice  Act.  Importantly,  there  is  no  need  for  the  federal  government 
to  usurp  the  role  of  tribal  courts,  based  on  the  current  record,  they  are  alive  and 
well  and  dealing  with  crimes  in  a  prudent  and  reasonable  manner. 

As  the  Magistrate  program  expands  on  reservations,  I  urge  that  law  school 
trained  tribal  judges  be  given  priority  consideration  as  federal  Magistrates.  This 
would  improve  the  dispensing  oi  justice  and  keep  a  handle  on  costs.  On  many  res- 
ervations, the  magistrate  position  is  only  part-time.  Likewise,  many  tribal  judges 
work  pan-time.  The  two  positions  require  many  of  the  same  skills.  Using  the  same 
indiviaual  would  not  only  have  fiscal  benefits,  but  would  coordinate  criminal  en- 
forcement on  reservations.  I  realize  that  concerns  about  confiicts  of  interest  arises 
when  this  idea  is  proposed,  but  I  believe  that  an  actual  conflict  will  only  occur  in 
limited  situations.  State  court  judges  for  years  have  sat  in  as  temporary  tribal 
judges  without  adverse  effects  on  the  delivery  of  justice.  In  any  event,  conflicts  will 
not  occur  more  frequently  than  when  local  attorneys  also  serve  as  Magistrates  and 
must  recuse  themselves  because  they  previously  represented  a  defendant. 

Tribal  justice  systems  are  well  and  tribes  are  of>erating  quality  courts.  EfTorts  to 
improve  criminal  enforcement  should  build  on  the  tribal  systems,  not  served  as  a 
means  to  destroy  them.  1  would  be  happy  to  answer  any  questions  the  Committee 
may  have. 


Prepared  State.ment  of  Chief  Judge  Carey  N.  Vicenti,  Jicarilla  Apache  Tribe, 
Former  Special  Assistant  for  Tribal  Justice  Support,  Office  of  Tribal 
Services,  BIA 

Honorable  Chairman  McCain,  Vice  Chairman  Inouye  and  Members  of  the  Com- 
mittee: 

As  many  of  you  know,  I  served  as  Special  Assistant  for  Tribal  Justice  Support, 
in  the  OfTice  of  Tribal  Services,  within  the  Bureau  of  Indian  Affairs,  from  August 
22,  1994  to  May  12,  1995.  During  that  time,  I  remained  Chief  Judge  of  the  Jicarilla 
Apache  Tribe  and  provided  my  services  to  the  Bureau  of  Indian  Affairs  through  an 
Intergovernmental  Personnel  Act  agreement  with  the  Tribe.  My  assignment  was  to 
implement  the  Indian  Tribal  Justice  Act. 

1  began  my  work  at  the  Bureau  of  Indian  Affairs  with  optimism  and  enthusiasm, 
pleased  to  have  the  opportunity  and  duty  to  do  my  part  to  properly  implement  a 
law  I  consider  vital  to  the  future  well-being  of  Native  people  and  nations.  At  the 
time  of  my  departure  from  the  Bureau,  though,  it  was  clear  to  me  that  the  Bureau 
of  Indian  Affairs,  through  its  leadership,  had  decided  to  abandon  any  serious  efTort 
to  seek  funding  of  and  to  implement  the  Indian  Tribal  Justice  Act.  In  retrospect, 
the  invitation  in  May  1994  by  Assistant  Secretary  of  the  Interior  Ada  E.  Deer  for 
me  to  go  to  Washington  to  implement  the  Indian  Tribal  Justice  Act  appears  to  have 
been  for  the  sole  purpose  of  defusing  existing  criticism  by  the  tribal  public  and  in 
Congress  regarding  tne  Bureau's  failure  to  initiate  implementation  of  the  Indian 
Tribal  Justice  Act  afler  its  approval  on  December  3,  1993.  I  must  admit  to  a  meas- 
ure of  bitterness  regarding  what  I  consider  to  be  a  bad  faith  course  of  action  on  the 
part  of  the  Bureau  of  Indian  Affairs. 

At  no  time  prior  to  or  afler  my  joining  the  Bureau  of  Indian  Affairs  was  any  ex- 
planation made  to  me  as  to  why  the  Bureau  had  failed  to  take  steps  to  implement 
the  Act.  In  my  professional  experience  and  assessment,  that  failure  and  the  lack  of 
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explanation  of  intentions,  motives,  reasoning,  or  justification  later  became  the  usual 
course  of  business  for  the  Bureau  leadership. 

During  my  time  with  the  Bureau  of  Indian  Affairs,  I  performed  all  the  necessary 
steps  to  implement  the  Indian  Tribal  Justice  Act.  At  tne  direction  of  then-Acting 
Deputy  Assistant  Secretary  Hilda  Manuel,  I  conducted  a  consultation  in  Reno,  Nv, 
from  September  20-22,  1994,  to  develop  the  manner  of  selection  of  a  non-federal  en- 
tity to  perform  the  National  Survey  of  Tribal  Courts,  as  mandated  in  section  of  the 
Act.  At  that  consultation,  the  framework  for  a  base  support  funding  formula  was 
developed.  I  wrote  the  proposed  base  support  funding  formula,  in  accordance  with 
the  recommendations  from  the  consultation  and  submitted  it  in  February  of  this 
year,  through  he  Bureau's  sumaming  process,  for  publication  in  the  Federal  Reg- 
ister as  a  proposed  regulation  for  comment.  Despite  substantial  waflling  by  the  bA^ 
leadership,  a  process  lor  selecting  a  non-federal  entity  to  perform  the  National  Sur- 
vey was  initiated.  I  prepared  all  paperworit  and  submitted  it  for  departmental  ap- 
proval to  set  up  the  Oftice  of  Tribal  Justice  Support.  Whether  the  proposed  base- 
support  funding  formula  was  published  after  my  aeparture,  I  am  not  certain,  owing 
to  tne  non-availability  of  the  Federal  Register  to  my  isolated  community  and  to  the 
Bureau  of  Indian  Anairs'  systematic  failure  to  communicate  with  Indian  Tribes. 
Whether  a  selection  of  a  non-federal  entity  was  made  to  perform  the  National  Sur- 
vey, for  the  same  reasons,  I  am  also  unaware.  After  all  tne  paperwork  was  submit- 
ted to  the  Secretary  of  the  Interior  to  officially  set  up  the  Ofnce  of  Tribal  Justice 
Support,  I  was  neither  invited  to  nor  included  in  any  subsequent  discussion  to  de- 
termine what  iustification  may  exist  for  failure  to  comply  witn  the  mandates  of  the 
Act  to  set  up  tne  Office  of  Tribal  Justice  Support. 

During  the  several  months  that  I  worked  at  the  Bureau  of  Indian  AfTairs,  I  be- 
came increasingly  frustrated  by  the  mode  of  business  dealings  used  by  the  leader- 
ship of  the  Bureau  of  Indian  Affairs.  There  were  numerous  factors  leading  to  that 
frustration.  At  the  outset,  I  found  that  I  was  unable  to  affect  any  of  the  decision- 
making regarding  the  level  of  funding  that  would  be  requested  by  the  Bureau  for 
implementation  of  the  Act  in  Fiscal  Year  1996.  The  figure  that  was  given  to  me  at 
the  outset  was  $5  million.  This  amount  was  woefully  inadequate  to  meet  the  dire 
need  in  Indian  country,  and  I  expressed  this  view.  Special  Tribal  Court  Funding  was 
available  in  the  FY  1995  budget  at  approximately  $1.46  million.  I  expressed  my 
opinion  that  the  latter  figure,  if  contemplated  in  the  ne.xt  year's  budget,  could  be 
added  to  the  $5  million  that  was  going  to  be  requested  for  FY  1996.  Then-Acting 
Deputy  Assistant  Secretary  Manuel  responded  that  an  additional  $1.46  million 
would  be  an  appropriate  increase  over  the  $5  million,  so  long  I  as  agreed  that  the 
Special  Tribal  Court  Fund  program  would  end  after  fiscal  year  1995.  I  agreed,  in 
light  of  the  fact  that  the  proposed  base  support  funding  formula  would  take  into  ac- 
count any  disparities  that  may  exist  between  the  various  tribes  and  the  tribal  court 
systems:  the  continued  existence  of  the  Special  Tribal  Court  Funds  would  only  oper- 
ate to  undermine  the  equities  created  in  the  proposed  formula.  Acting  Deputy 
Manuel  then  reported  to  me  that  she  was  successful  in  changing  the  Bureau  buaget, 
through  a  trade-off  agreement  to  end  the  Special  Tribal  Court  Funds  program  and 
to  increase  the  funding  of  the  Indian  Tribal  Justice  Act  to  $10  million. 

In  December  1994,  through  an  inadvertent  utterance  by  one  of  the  budget  staff 
for  the  Bureau  of  Indian  Affairs,  I  discovered  that  the  requested  funding  level  was 
set  at  $5  million  and  not  at  the  $10  million  represented  by  Acting  Deputy  Manuel. 
Both  the  actual  amount  and  the  documents  that  would  have  revealea  the  truth  of 
the  matter  were  withheld  from  me.  This  misrepresentation  was  the  beginning  of  a 
pattern  of  secrecy  and  deception  which  culminated  in  my  having  discovered  on 
March  6,  1995,  tnat  the  Bureau  leadership  had  communicated  to  the  House  Sub- 
committee on  Interior  Appropriations  that  Indian  Tribal  Justice  Act  funding  would 
not  be  sought  for  Fiscal  Year  1996,  despite  the  $5  million,  however  inadequate,  in 
the  President's  budget.  Increasingly,  afler  that  date,  I  found  that  the  leadership  was 
not  communicating  to  me  any  information  that  I  considered  essential  to  commu- 
nicate to  the  tribes  and  to  the  judges  regarding  the  implementation  of  the  Act.  In 
the  absence  of  any  further  information,  and  with  the  continued  unexplained  and  un- 
necessary delays  in  the  implementation  of  the  Act,  my  presence  at  the  Bureau  of 
Indian  Affairs  appeared  to  be  without  purpose. 

Looking  back  ufX)n  this  experience  with  the  Bureau  of  Indian  Affairs,  I  must  char- 
acterize it  as  the  worst  and  most  disappointing  experience  of  my  professional  career. 
Upon  arriving  at  the  Bureau  of  Indian  AfTairs,  I  looked  forward  to  working  side  by 
side  with  professionals  in  the  field  of  Indian  law  and  policy.  I  assumed  that  we  all 
worked  in  the  best  interest  of  Indian  people  and  tribal  government.  What  I  encoun- 
tered was  a  system  managed  wholly  by  crisis.  Discussions  regarding  law  or  policy 
rarely  took  place,  and  when  they  dia,  much  of  the  discussion  was  erroneous  or  shal- 
low. For  instance,  Acting  Deputy  Manuel  had  expressed  her  concern  that  Bureau 
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Officials  should  not  represent  Justice  Act  money  as  being  available  to  the  Tribes  of 
California  or  to  Alaska  Natives,  a  comment  clearly  overlooking  the  express  language 
of  Section  of  the  Indian  Tribal  Justice  Act.  The  delays  encountered  in  selecting  a 
non-federal  entity  to  perform  the  National  Survey  ol  courts  were  the  result  of  an 
after-the-fact  internal  determination  that  the  consultation  in  Reno  could  be  viewed 
as  invalid  under  the  Federal  Advisory  Committee  Act.  I  found  this  latter  observa- 
tion to  be  deeply  troubling.  I  consider  the  law  to  create  a  relationship  between  the 
federal  government  and  tribes  which  is  closely  related  to  an  attorney-client  relation- 
ship. The  determination  that  the  Federal  Advisory  Committee  Act  is  applicable  un- 
necessarily interposes  a  separate  federal  burden  never  intended  to  apply  to  Indians. 
Wbat  is  worse,  it  serves  to  water  down  the  trust  relationship  and  the  goal  of  ending 
federal  paternalism,  both  of  which  are  enhanced  by  consultation. 

The  advice  rendered  by  the  participants  in  the  consultation  at  Reno  was  that  the 
National  American  Court  Judges  Association  should  perform  this  national  survey. 
By  making  a  post  hoc  decision  that  the  consultation  was  invalid,  the  Bureau  suc- 
ceeded in  wasting  federal  funds  in  what  it  subsequently  considered  useless  exercise. 
It  then  embarked  upon  an  implementation  approach  which  best  could  be  described 
as  having  legally  failed  to  fulfill  the  consultation  requirements  mandated  by  Section 
of  the  Indian  Tribal  Justice  Act.  The  results  were  unbearably  absurd.  As  I  neared 
the  end  of  my  tenure  with  the  Bureau  of  Indian  Affairs,  I  came  to  realize  that  the 
prospect  for  the  development  of  the  Tribal  Courts  would  truly  be  dismal  so  long  as 
the  existing  leadership  remained  in  position. 

About  the  Bureau  of  Indian  Affairs  I  can  make  these  considered  observations: 
First,  there  are  many  good  people  in  the  Bureau  of  Indian  Affairs  who  believe  pro- 
foundly in  providing  good  services  to  Indian  tribes  and  jDeople.  Second,  the  current 
leadership  of  the  Bureau  of  Indian  Affairs  has  succeeded  in  demoralizing  those  very 
good  people  of  the  Bureau  of  Indian  AfTairs.  Third,  the  Bureau  of  Indian  Affairs  has 
no  consistent  philosophy  regarding  the  obligation  of  consultation  and  the  provision 
of  information  to  Indian  tribes  and  people.  Fourth,  the  Bureau  of  Indian  Affairs 
leadership  is  more  concerned  with  complying  with  the  National  Performance  Review 
and  down-sizing  than  with  providing  advocacy  within  the  Administration  and  before 
Congress  regarding  the  dire  needs  ol  Native  Peoples. 

At  no  time  during  my  work  with  the  Bureau  of  Indian  Affairs  did  any  of  the  Bu- 
reau leadership  indicate  to  me  that  they  considered  the  development  of  tribal  courts 
as  important  to  the  future  of  Indian  law  and  policy.  I  made  the  repeated,  regular 
and,  perhaps,  monotonous  pitch  to  the  leadership  that  the  bolstering  of  tribal  Judi- 
cial systems  in  every  context  lends  to  the  stability  of  tribal  government  as  a  whole. 
As  many  will  recall,  the  development  of  a  stable  court  system  in  Haiti  was  consid- 
ered to  be  one  of  the  essentials  to  establishing  a  good  relationship  with  that  govern- 
ment. A  calculation  made  in  the  context  of  international  relations  is  not  so  wholly 
out  of  place  in  Indian  Affairs,  where  "government-to-government"  principles  al.so  op- 
erate. A  sound  judicial  system  supports  the  integrity  of  the  election  process.  It  is 
a  guarantee  that  the  government  operates  on  democratic  principles.  By  providing 
recourse  to  investors,  it  becomes  a  condition  precedent  to  the  investment  of  outside 
capital  in  the  reservation  economy.  It  helps  to  assure  the  health  and  stability  of  the 
family.  No  matter  how  much  law  enforcement  may  exist  on  a  reservation,  nothing 
can  happen  to  the  criminal,  to  the  drug  pusher,  to  the  child  abuser,  to  the  wife  beat- 
er, to  the  alcoholic,  or  to  the  con-artist  unless  there  are  sound  judicial  systems  with 
a  competent  judge  who  can  render  justice.  Had  the  Bureau  of  Indian  AfTairs  exer- 
cised rational  foresight  when  the  Justice  Act  was  passed,  and  aggressively  imple- 
mented it,  they  may  not  have  had  to  encounter  such  problems  as  the  recent  con- 
troversies at  Turtle  Mountain  or  at  the  Sisseton  Wahpeton  Boarding  School.  With 
well-equipped,  well-funded  tribal  judicial  systems,  the  Bureau  would  not  have  to 
contend  with  approval  of  tribal  constitutional  changes,  with  enrollment  questions, 
with  the  probate  of  Indian  assets,  with  the  managcmentt  of  Indian  assets,  and 
many  other  issues  for  which  the  Bureau  of  Indian  Affairs  maintains  a  staff  at  the 
central  and  area  office  levels. 

This  "pitch" — my  advocacy  on  behalf  of  tribal  justice  systems — was  considered  by 
Assistant  Secretary  Ada  E.  Deer  to  be  the  call  of  "the  Judge's  program".  She  took 
no  ownership  of  the  Indian  Tribal  Justice  Act.  She  did  not  make  it  part  of  a  larger 
vision.  In  the  end,  she  could  not  muster  the  political  will  to  comport  with  its  man- 
dates. 

If  funding  to  the  tribal  courts  does  cease  after  the  end  of  Fiscal  Year  1995,  this 
will  be  to  an  invitation  to  erode  democracy  in  Indian  country.  In  my  estimation,  it 
is  reprehensible  that  the  Bureau  of  Indian  Affairs  has  not  tenaciously  fought  to  fund 
this  important  program,  not  at  the  nominal  levels  which  were  discussed  early  in  my 
tenure  at  the  Bureau,  but  at  levels  which  demonstrate  a  sound  commitment  to  as- 
suring the  stability  of  tribal  government. 
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If  the  Special  Tribal  Court  Funds  also  are  being  cut  from  the  1996  budget,  be 
aware  that  the  Indian  Law  Reporter  will  either  limit  its  distribution  or  cease  publi- 
cation, and  that  the  last  seeds  of  hope  will  no  longer  be  available  to  tribal  justice 
systems.  Tribes  will  have  no  source  of  federal  funding  for  the  enhancement  oi  tribal 
courts. 

In  addition,  broad  cuts  in  the  Legal  Services  Corporation  ftanding  would  virtually 
shut  down  the  Indian  Law  Support  Center  (which  provides  important  and  needed 
technical  support  to  Indian  Legal  Services  attorneys),  and  to  reduce  the  services 
provide  by  Indian  Legal  Services  to  the  many  Native  tribes  and  people.  In  many 
cases,  these  legal  services  attorneys  are  the  only  ones  who  practice  in  the  tribal 
courts. 

Although  Indian  people  are  well  aware  of  the  needs  to  reduce  the  costs  of  govern- 
ing this  nation,  we  know  it  is  legally  and  morally  wrong  to  do  so  by  cutting  short 
the  legal  obligations  the  federal  government  has  to  Indian  and  Native  Peoples. 

Thank  you  for  the  opportunity  of  addressing  the  Committee.  I  will  beglad  to  an- 
swer any  questions  you  might  have. 


Prepared  Statement  of  Joseph  Myers,  Director,  National  Indian  Justice 

Center 

My  name  is  Joseph  Myers.  I  am  the  Director  of  the  National  Indian  Justice  Cen- 
ter (NIJC),  an  Indian  owned  and  controlled  non-profit  organization  with  head- 
quarters in  Petaluma,  California.  Our  work  deals  exclusively  with  tribal  govern- 
ments and  Indian  people.  NIJC  has  provided  training  and  technical  assistance  for 
Indian  tribes  and  tribal  court  systems  since  it  was  established  in   1983.  We  are 

? leased  to  have  the  opportunity  to  comment  on  the  implementation  of  the  Indian 
ribal  Justice  Act. 

In  recent  years  attention  has  been  focused  upon  the  need  to  enhance  the  develop- 
ment of  tribal  court  systems.  In  1991.  the  U.S.  Commission  on  Civil  Rights  issued 
a  report  on  the  Indian  Civil  Rights  Act  (ICRA)  which  recommended  substantially 
increased  funding  for  tribal  court  systems  and  training  and  technical  assistance  for 
tribal  court  personnel.  From  1990-92,  legislative  attention  was  focused  upon  tribal 
courts  as  Congress  amended  the  ICRA  to  overturn  the  1990  U.S.  Supreme  Court 
decision  in  Duro  v.  Reina  (495  U.S.  676)  and  to  congressionally  recognize  tribal 
court  criminal  jurisdiction  over  non-member  Indians  who  violate  the  criminal  laws 
of  tribal  governments. 

In  F'ebruary  1991,  Senator  McCain  introduced  S.  667 — the  first  in  a  series  of  trib- 
al court  enhancement  bills.  Congress  debated  these  tribal  courts  bills  for  nearly 
three  years — finally  passing  the  Indian  Tribal  Justice  Act  (Public  Law  103-176)  in 
December  1993.  It  has  been  almost  two  years  since  the  Indian  Tribal  Justice  Act 
was  passed  into  law.  Indian  tribes  and  tribal  court  systems  have  yet  to  receive  a 
single  benefit  under  the  Act. 

President  Clinton  signed  the  Indian  Tribal  Justice  Act  (P.L.  103-176)  into  law  on 
December  3,  1993.  It  promised  $58.4  million  per  year  in  federal  funding  for  the  op- 
eration and  enhancement  of  Indian  tribal  courts  instead  of  the  approximately  $12- 
$14  million  per  year  currently  funded.  However,  the  Bureau  of  Indian  Affairs  (BIA) 
continues  to  block  implementation  of  the  Act  and  now  the  U.S.  House  Appropria- 
tions Committee  has  joined  in  the  effort  to  block  implementation.  No  funds  were  re- 
quested under  the  Act  for  fiscal  year  1994  (FY94)  or  fiscal  year  1995  (FY95).  Only 
minimal  funds — $5  million — were  requested  for  fiscal  year  1996  (FY96).  Yet  even 
these  minimal  funds  were  deleted  by  the  U.S.  House  Appropriations  Committee — 
with  the  full  collaboration  of  the  BIA.  Furthermore,  the  BlA  has  not  yet  (1)  entered 
into  a  contract  for  the  tribal  court  survey  or  (2)  established  a  base  support  funding 
formula  for  tribal  justice  systems — despite  the  Act's  requirements  that  both  of  these 
actions  be  taken  no  later  than  June  3,  1994.  More  than  a  year  later  we  are  still 
at  square  one. 

The  only  step  the  BIA  has  taken  to  implement  the  Act  was  the  August  29,  1994 
appointment  oi  Carey  N.  Vicenti  as  the  Special  Assistant  for  Tribal  Justice  Sup- 
port— charged  by  the  BIA  to  implement  the  Act.  Judge  Vicenti  has  several  years  ex- 
perience as  the  Chief  Judge  of  tne  Jicarilla  Apache  Tribal  Court  and  has  served  the 
tribe  as  its  attorney.  Despite  the  fact  that  Judge  Vicenti  brought  substantial  knowl- 
edge and  enthusiasm  to  the  job,  his  efforts  to  implement  the  Indian  Tribal  Justice 
Act  were  thwarted  at  every  turn  by  his  superior  at  the  BIA.  Judge  Vicenti  has  re- 
cently left  the  BIA  in  frustration.  Since  his  departure,  the  BIA  has  been  trying  to 
make  Judge  Vicenti  the  scapegoat  for  its  incompetence  and  obstruction. 

The  Act  was  significantly  watered  down  from  the  original  version.  The  original 
provisions  which  would  have  taken  tribal  court  oversight  out  of  the  BIA  and  recog- 
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nized  an  independent,  nationally  based  tribal  judicial  conference  were  deleted  in  the 
face  of  great  protest  by  tribal  judges  and  the  majority  of  tribal  government  leaders. 
The  remaining  primary  feature  oi  the  Act  was  the  promised  increase  of  funding  lev- 
els for  tribal  court  operations.  In  the  end  many  supporters  of  tribal  court  improve- 
ment legislation  threw  their  hands  up  and  said  "lets  concentrate  on  getting  funding 
for  tribal  courts."  Nothing  has  materialized. 
Specifically,  the  Act  promised  the  following  (beginning  in  FY94): 

•  $50  million  per  year  in  base  support  funding  for  tribal  justice  systems: 

•  $7  million  per  year  for  technical  assistance,  training,  enhancement  of  tribal 
justice  et  cetera: 

•  $500,000  f)er  year  in  administrative  expenses  for  the  BIA's  upgraded  "Office 
of  Tribal  Justice  Support": 

•  $500,000  per  year  in  administrative  expenses  for  Tribal  Judicial  Conferences; 
and 

•  $400,000  for  a  survey  of  tribal  court  systems. 

When  Congress  passed  the  Act,  news  reports  implied  that  the  promised  funding 
would  automatically  flow  from  the  Act.  Many  Indian  people  believed  these  reports 
and  assumed  that  the  tribal  court  funding  battle  was  over.  Others,  realized  that  the 
Act  was  only  "authorizing"  legislation.  Passage  of  the  Act  was  the  first  step.  The 
more  important  and  the  more  challenging  step  has  been  to  pursue  appropriations 
to  fully  fund  the  Act  or  to  fund  it  in  any  way. 

Many  tribal  leaders  recall  the  painful  experience  of  the  Indian  Child  Protection 
and  Family  Violence  Prevention  Act  of  1990  (P.L.  101-630,  25  U.S.C.  3201-3211).  It 
was  passed  with  much  fanfare  in  1990  promising  $43  million  per  year  in  sorely 
needed  funding  for  Indian  child  protection  and  family  violence  programs.  However, 
the  BIA  requested  no  funding  under  the  Act  and  Congress  has  appropriated  only 
a  small  amount  of  money  for  it. 

The  need  for  increased  tribal  court  funding  is  obvious.  As  Senator  McCain  stated 
July  21,  1993  on  the  Senate  fioor,  "The  amount  of  funding  in  [the  Indian  Tribal  Jus- 
tice Act]  is  a  conservative  authorization  given  the  overwhelming  need  for  resources 
in  these  court  systems."  This  need  was  made  evident  during  eight  hearings  over  the 
past  three  years  before  the  Committee  on  Indian  Affairs  in  which  witnesses  detailed 
the  lack  of  funding  for  basic  tribal  court  functions,  including  personnel,  reporting, 
records  management,  standards  development,  and  facilities. 

The  BIA's  FY95  budget  request  states  that  there  are  232  tribal  judicial  systems 
and  22  courts  of  Indian  offenses  for  a  total  of  254  Indian  court  systems.  Given  the 
current  $12  million  in  federal  funding,  the  average  funding  is  less  that  548,000  per 
court  system,  that  is  an  average  of  $48,000  per  year  to  fund  an  entire  tribal  court 
system — judges,  clerks,  prosecutors,  defenders,  juvenile  department,  probation  de- 
partment, bailiff/process  servers,  court  facilities,  court  resources,  and  administrative 
costs.  Even  under  the  $50  million  fx;r  year  promised  under  the  Indian  Tribal  Justice 
Act  the  average  funding  should  be  only  $200,000  per  court  system.  There  are  no 
state  or  federal  court  systems  which  function  on  only  S200,000  year — let  alone  less 
than  $48,000  per  year. 

Even  the  United  States  Commission  on  Civil  Rights  concluded  that  the  priority 
issue  challenging  tribal  court  systems  is  the  lack  of  funding.  As  the  Commission 
concluded  in  its  1991  report  on  the  enforcement  of  the  Indian  Civil  Rights  Act,  "Con- 
gress should  afTord  tribal  forums  the  opportunity  to  operate  with  adequate  re- 
sources, training,  funding,  and  guidance,  something  that  they  have  lacked  since  the 
inception  of  the  ICRA." 

On  February  18,  1994,  Senator  John  McCain  and  Representative  Bill  Richardson 
(the  original  sponsors  of  the  Act)  wrote  to  Assistant  Secretary  of  Indian  Affairs  Ada 
Deer  requesting  prompt  implementation  of  the  Indian  Tribal  Justice  Act.  Ada  Deer 
responded  two  months  later  on  April  14,  1994  contending  that  efforts  to  implement 
the  Act  would  "strain  both  available  resources  and  stafT."  McCain  and  Richardson 
responded  in  a  May  25,  1994  letter,  "We  are  concerned  that  the  Department  has 
misconstrued  the  provisions  of  the  Act  which  require  the  establishment  of  the  OfTice 
of  Tribal  Justice  Support.  Your  April  14  letter  implies  that  the  establishment  of  the 
office  is  a  matter  witnin  the  Departments  discretion.  The  Act  makes  the  establish- 
ment of  the  office  mandatory  and  we  expect  the  Department  to  comply  with  both 
the  letter  and  the  spirit  of  the  Act." 

Since  that  time,  the  BIA  leadership  has  continued  to  block  implementation  of  the 
Act  concerning  the  tribal  court  survey,  base  funding  formula  and  appropriation  re- 
quests. Section  102  of  the  Act  requires  that  no  later  than  June  3,  1994,  the  BIA 
"in  consultation  with  Indian  tribes,  shall  enter  into  a  contract  with  a  non-federal 
entity  to  conduct  a  survey  of  conditions  of  tribal  justice  systems  and  courts  of  Indian 
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offenses  lo  determine  the  resources  and  funding,  including  base  support  funding, 
needed  to  provide  for  expeditious  and  effective  administration  of  justice"  and  that 
the  survey  should  be  updated  annually. 

When  Senator  McCam  introduced  the  first  Tribal  Court  Enhancement  Act  (S.  667) 
in  February  1991,  it  included  a  provision  requiring  a  tribal  court  survey.  Through- 
out 1992  and  1993,  BIA  Judicial  Services  Chief  Bettie  Rushing  and  other  BIA  offi- 
cials contended  that  the  BIA  had  plans  and  budgeted  funds  to  conduct  a  tribal  court 
survey  even  if  tribal  court  legislation  requiring  tne  survey  was  not  formally  enacted. 

The  Indian  Tribal  Justice  Act  requires  that  the  BIA  enter  into  a  contract  with 
a  non-federal  entity  to  conduct  the  survey  by  June  3,  1994.  Judge  Elbridge  Coochise, 
president  of  the  National  American  Indian  Court  Judges  Association  (NAICJA) 
wrote  to  Assistant  Secretary  of  Indian  Affairs  Ada  Deer  on  February  11,  1994  pro- 
posing that  NAICJA  serve  as  the  non-federal  entity  to  conduct  the  tribal  court  sur- 
vey. Ada  Deer  responded  more  than  three  months  later  on  May  20,  1994  turning 
down  NAICJA's  proposal  contending  that  the  BIA  could  not  enter  into  a  sole  source 
contract  for  more  than  $25,000  due  to  federal  regulations. 

There  was  no  BIA  action  on  the  tribal  court  survey  until  Judge  Vicenti  was  hired 
to  implement  the  Act  in  August  1994.  He  tried  to  move  quickly  to  get  the  survey 
underway.  He  assembled  a  task  force  for  the  Tribal  Justice  Act  which  met  in  Reno, 
Nevada  on  September  21-23,  1993.  The  task  force  was  charged  with  selecting  a  non- 
federal entity  to  perform  the  survey,  and  prepared  a  draft  of  regulations  for  tne  base 
funding  formula.  The  task  force  unanimously  recommended  that  NAICJA  be  the 
sole  source  contractor  to  conduct  the  survey  and  that  the  BIA  should  enter  into  a 
contract  with  NAICJA  as  soon  as  possible.  Following  the  task  force  meeting.  Assist- 
ant Secretary  of  Indian  Affairs  Aaa  Deer  approved  the  task  force  recommendation. 
The  task  force  also  voted  19-1  that  sufficient  funds  be  reprogrammed  by  the  BIA 
to  conduct  the  survey  with  FY94  funds.  However^  delays  by  tne  BIA  central  ofTice 
leadership,  prevented  the  use  of  available  FY 94  flinds  before  the  fiscal  year  ended 
on  September  30,  1994. 

The  BIA  bureaucratic  delays  continued  into  the  new  fiscal  year.  Throughout  the 
fall  of  1994,  the  BIA  contended  that  they  were  committed  to  a  sole  source  contract 
with  NAICJA.  but  a  series  of  delays  and  obstacles  were  presented  by  the  budget 
and  contracts  office  in  the  BIA's  central  office.  In  good  faith  reliance  upon  the  BIA 
assurances,  NAICJA  took  a  series  of  substantial  steps  to  begin  the  process  of  con- 
ducting the  survey. 

However,  on  December  21,  1994,  NAICJA  was  informed  that  BIA  Deputy  Com- 
missioner Hilda  Manual  had  decided  to  do  an  about-face  on  the  survey  issue  and 
)ut  the  survey  contract  up  for  competitive  bids  rather  than  follow  through  on  the 
ong  promised  sole  source  contract  with  NAICJA.  The  excuse  offered  by  BIA  con- 
cerned the  nature  of  the  sole  source  contract.  Although  the  BIA  has  easily  skirted 
the  sole  source  regulations  for  its  convenience,  in  this  instance  it  raised  the  sole 
source  issue  as  a  tactic  to  kill  its  own  task  force's  recommendation.  Since  that  time, 
BIA  officials  have  formally  or  informally  changed  their  course  on  at  least  5-6  occa- 
sions. This  delaying  process  continues;  it  appears  to  be  a  deliberate  tactic. 

Many  tribal  court  judges  and  tribal  leaders  are  convinced  that  there  are  people 
within  the  BIA  bureaucracy  who  are  intentionally  trying  to  prevent  the  completion 
of  the  tribal  court  survey  so  that  the  BIA  can  continue  to  stonewall  adequate  fund- 
ing of  the  Indian  Tribal  Justice  Act  with  the  old  bureaucratic  excuse,  "We  do  not 
know  what  the  needs  are  until  the  survey  is  completed,  so  we  cannot  request  any 
funding  under  the  Act  until  then." 

Tribal  court  judges  point  out  that  the  BIA  already  has  much  of  the  information 
needed  to  complete  the  survey.  All  tribal  court  systems  which  receive  any  federal 
"638"  funding  are  required  to  submit  detailed  statistical  data  and  reports  to  the  BIA 
on  at  least  an  annual  basis.  Yet,  the  BIA  at  the  agency  area  and/or  central  level 
apparently  do  not  compile  and  analyze  this  data. 

When  the  FT96  BIA  appropriation  hearings  were  looming  in  March  1995, 
NAICJA  and  others  were  very  concerned  that  adequate  data  concerning  tribal 
courts  needed  to  be  presented  to  the  new  Congress.  Consequently,  NAICJA  con- 
ducted its  own  pilot  survey  without  BIA  funding.  NAICJA  should  be  commended  for 
its  efforts  in  conducting  this  survey,  but  it  does  not  relieve  the  BIA  from  responsibil- 
ity for  completing  the  full  tribal  court  survey  as  required  by  the  Indian  Trioal  Jus- 
tice Act. 

The  bottom  line  is  that  the  Indian  Tribal  Justice  Act  reouires  that  the  BIA  enter 
into  a  contract  with  a  non-federal  entity  to  conduct  the  trioal  court  survey  by  June 
3,  1994.  This  is  a  simple  requirement — the  BIA  had  6  months  to  enter  into  a  con- 
tract. The  BIA  was  not  required  to  complete  the  survey  in  6  months — only  to  enter 
into  a  contract  for  the  survey.  It  is  now  August  1995 — 14  months  past  the  legislative 
deadline  and  the  BIA  continues  to  successfully  stonewall  both  the  U.S.  Congress 
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and  people  of  Indian  country.  How  much  longer  can  the  BIA  continue  to  flaunt  the 
will  of  Congress  with  impunity?  Is  Congress  powerless  to  force  the  BIA  to  complete 
this  simple  task?  It  certainly  seems  so. 

Section  103  of  the  Act  requires  that  the  BIA.  "with  the  full  participation  of  Indian 
tribes,  shall  establish  and  promulgate  by  regulation,  a  formula  which  establishes 
base  support  funding  for  tribal  justice  systems."  The  BIA  is  required  under  the  Act 
to  devemp  the  base  supfwrt  funding  formula  "within  180  days  after  the  date  of  en- 
actment of  the  Act" — by  approximately  June  3,  1994.  The  base  support  funding  was 
discussed  at  the  September  1994  task  force  meeting  and  Judge  Vicenti  quickly  de- 
veloped draft  regulations,  but  these  draft  regulations  have  yet  to  be  formally  pro- 
posed. 

The  proposed  base  funding  formula  consists  of  two  calculations.  The  first  calcula- 
tion determines  the  percentage  of  the  appropriation  that  will  be  evenly  divided 
among  all  applicant  tribes  (minimum  funding  level).  The  second  calculation  will  re- 
quire tribes  to  respond  to  a  brief  application — the  answers  to  questions  concerning 
size  of  reservation,  number  of  residents,  extent  of  jurisdiction,  etc.  would  be  evalu- 
ated and  scores  assessed  to  determine  the  distribution  of  the  funds  beyond  the  mini- 
mum funding  level  for  all  tribes. 

This  proposal  base  funding  formula  appears  to  be  a  good  plan,  but  it  has  yet  to 
be  formally  proposed  although  it  was  developed  nearly  six  months  ago.  Again,  the 
Indian  Tribal  Justice  Act  requires  that  the  BIA  establish  a  base  funding  formula 
by  June  3,  1994.  It  is  now  August  1995 — 14  months  past  the  legislative  deadline 
and  the  BIA  continues  to  delay.  The  proposed  formula  has  been  developed — all  the 
BIA  has  to  do  is  simply  formally  publish  the  proposal  in  the  Federal  Register. 
Again,  is  Congress  powerless  to  force  the  BIA  to  complete  this  simple  task?  It  cer- 
tainly seems  so. 

The  Indian  Tribal  Justice  Act  promised  $58.4  million  fxjr  year  in  federal  funding 
for  tribal  court  systems  starting  in  fiscal  year  1994  (FY94).  The  BIA,  however,  did 
not  request  any  FY94  funding  under  the  Act  and  Congress  did  not  provide  any  FY94 
funding  under  the  Act. 

The  BIA  again  failed  to  request  any  funding  under  the  Act  in  fiscal  year  1995 
(I'T95).  In  fact,  the  BIA  went  one  step  further  in  FY95.  It  requested  in  the  FY95 
budget  that  the  existing  inadequate  level  of  tribal  court  funding  be  reduced  even 
further  through  the  complete  elimination  of  the  $1.5  million  Special  Tribal  Courts 
Program. 

Alter  a  long  struggle  to  maintain  the  status  quo,  proponents  of  tribal  court  fund- 
ing were  able  to  retain  funding  for  the  Special  Tribal  Courts  Program,  but  Congress 
ultimately  did  not  provide  any  direct  F'Y95  funding  under  the  Indian  Tribal  Justice 
Act.  Then,  the  BIA  began  allocating  the  funds  in  the  newly  restored  Special  Tribal 
Courts  Program.  First,  the  $400,000  established  for  the  tribal  court  survey  under 
the  Indian  Tribal  Justice  Act  was  allocated  from  the  Special  Courts  Fund  because 
the  BIA  was  not  able  to  utilize  FY94  funding  in  time  or  identify  other  possible 
sources  of  funding.  Second,  a  series  of  other  special  court  projects  are  scheduled  to 
be  funded  ($75,000  for  tribal  court  subscriptions  to  the  Indian  Law  Reporter, 
$1(X),000  for  national  support  organizations,  and  $35,(K)0  for  the  NAICJA  national 
conference).  Then,  the  BIA  attempted  to  raid  the  "special  courts"  fund  for  a  $55,000 
sweetheart  contract  to  fund  a  BIA  Superintendent's  Handbook. 

That  left  only  $801, 0(X)  in  "sf>ecial  courts"  funds  available  in  FY95.  Initially,  the 
BIA  planned  to  distribute  these  remaining  funds  under  the  competitive  process  used 
in  recent  years.  In  December  1994.  however,  the  BIA  flip-flopped  again  and  decided 
that  the  remaining  "special  courts"  funds  would  be  distributed  under  a  "no-competi- 
tive" process  in  which  the  announcement  will  not  be  submitted  to  the  P^cderal  Reg- 
ister. Instead,  the  funds  will  be  sent  to  each  BIA  area  office  which  will  be  respon- 
sible for  distributing  funds  to  tribes  in  their  own  area.  The  BIA  intentionally  de- 
layed implementation  of  the  Special  Tribal  Courts  IVogram  for  many  month.s — re- 
sulting in  its  inclusion  in  the  early  rescission  bills.  Ultimately,  Indian  tribes  and 
tribal  court  judges  were  able  to  bring  enough  pressure  to  bear  that  the  $1.5  million 
Special  Tribal  Courts  IVogram  was  restored.  The  BIA  has  finally  begun  distributing 
these  minimal  funds  only  in  the  last  few  months. 

Initially,  the  BIA  recommended  a  minimal  $5  million  in  fiscal  year  1996  (FY96) 
funding  under  the  Indian  Tribal  Justice  Act.  Judge  Vicenti  and  otners  were  able  to 
convince  the  administration  to  provide  this  minimal  funding — in  part  by  agreeing 
to  the  complete  elimination  of  the  $1.5  million  Special  Tribal  Courts  Program.  Last 
month  the  U.S.  House  Appropriations  Committee  eliminated  even  the  minimal  $5 
million  which  the  BIA  had  requested  to  implement  the  Indian  Tribal  Justice  Act. 
The  BIA  collaborated  in  this  funding  elimination  by  identifying  this  and  other  direct 
tribal  funding  programs  as  the  BlA's  top  priority  for  cuts  rather  than  the  identifica- 
tion of  cuts  which  might  affect  BIA  staM  positions. 
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It  is  now  clearly  up  to  the  U.S.  Senate  to  restore  at  least  minimal  funding  for 
the  Indian  Tribal  Justice  Act.  TTie  $5  million  is  the  minimal  funding  needed  to  begin 
implementation  of  the  Act.  The  Indian  Tribal  Justice  Act  promised  $58.4  million  for 
FY94  and  tribes  got  nothing.  Is  it  too  much  too  ask  that  Congress  deliver  something 
on  its  promises  and  provide  at  least  $5  million  in  FT96 — less  than  10  percent  of 
what  Congress  promised  three  years  ago?  If  the  House  funding  cuts  are  allowed  to 
stand,  tribal  courts  will  not  only  continue  to  be  denied  all  of  the  funding  provided 
under  the  Indian  Tribal  Justice  Act,  but  tribal  courts  will  actually  lose  the  $1.5  mil- 
lion Special  Tribal  Courts  Program  as  well.  Furthermore  House  Appropriations  cuts 
in  a  wide  range  of  other  programs  would  negatively  impact  Indian  people.  The  line 
item  for  Indian  legal  services  programs  has  been  deleted  from  Legal  Services  Cor- 
poration funding.  Tribal  governments  and  Indian  individuals  stand  to  lose  the  many 
gains  made  by  these  dedicated  legal  services  providers.  The  private  sector  will  not 
substitute  here.  Indian  law  cases  are  oflen  complex  and  time  consuming.  Tribes  that 
employ  private  law  firms  which  engage  in  Indian  law  practice  exclusively  pay  pre- 
mium fees  for  those  services.  Many  tribes  and  individuals  need  Indian  I^egal  Serv- 
ices Programs.  Many  Indian  Legal  Services  attorneys  have  helped  to  train  tribal 
court  personnel  and  have  helped  to  build  tribal  courts  with  no  cost  to  the  tribal  gov- 
ernments. 

In  September  1994.  Assistant  Secretary  of  Indian  Affairs  Ada  Deer  stated  that 
"we  have  placed  the  implementation  of  the  Act  as  a  high  priority  within  the  Bureau 
of  Indian  Affairs".  If  the  implementation  of  the  Indian  Tribal  Justice  Act  is  a  BIA 
high  priority,  what  happens  to  a  BIA  low  priority  matter?  It  is  clear  that  the  BIA 
will  not  take  the  needed  steps  to  implement  and  fund  the  Indian  Tribal  Justice  Act. 
The  BIA  should  be  removed  from  the  business  of  law  and  order  in  Indian  country. 

Unlike  the  BIA,  the  U.S.  Department  of  Justice  has  made  substantial  efforts  in 
recent  years  (with  minimal  funds)  to  address  issues  concerning  Indian  tribal  court 
systems  and  to  assist  in  improving  interaction  between  tribal  state  and  federal  court 
systems.  The  Department  of  Justice  played  a  key  role  in  establishing  the  May  1994 
Listening  Conference  and  in  following  through  on  the  recommendations  from  that 
conference.  In  November  1994,  the  Justice  Department  created  an  "OfTice  of  Tribal 
Justice"  and  a  Tribal  Courts  IVoject.  In  May  1995,  the  Justice  Department  estab- 
lished a  Partnership  Project  with  tribal  courts.  In  June  1995,  the  Department  of 
Justice's  Office  of  Justice  Programs  created  an  Indian  Desk  to  enhance  services  to 
Native  Americans.  On  June  2,  1995.  the  Justice  Department  convened  a  conference 
between  the  Department  of  Justice  and  northwest  tribes  to  discuss  issues  of  mutual 
concern  especially  tribal  courts.  The  Department  of  Justice's  Office  for  Victims  of 
Crime  (OVC)  and  Office  of  Juvenile  Justice  and  Delincpjency  Prevention  (OJIDP) 
have  established  significant  long-standing  programs  in  Indian  country.  The  Violence 
Against  Women  Act  (VAWA)  includes  a  4-percent  tribal  set  aside  program  which  is 
administered  at  the  Department  of  Justice  with  other  federal  crime  act  programs. 

An  increasing  number  of  people  and  organizations  throughout  Indian  country  are 
recommending  that  funding  for  both  tribal  court  systems  and  tribal  law  enforcement 
be  transferred  from  BIA  to  the  Department  of  Justice.  For  instance,  the  participants 
of  the  Summit  on  the  American  Indian  Family  in  Tulsa,  Oklahoma  on  May  25-27, 
1995  recently  added  their  support  to  this  idea. 

This  recommendation  is  based  not  only  upon  current  Department  of  Justice  policy, 
but  upon  the  principle  that  law  enforcement  and  judicial  services  are  vital  govern- 
ment functions  that  have  not  been  historically  recognized  at  the  BIA.  I.^w  enforce- 
ment and  judicial  services  are  critical  to  the  day  to  day  functioning  at  the  Depart- 
ment of  Justice.  At  the  BIA,  law  enforcement  and  judicial  services  are  not  priority 
matters.  The  implementation  of  the  Indian  Tribal  Justice  Act  should  be  removed 
from  the  BIA  and  transferred  to  the  Department  of  Justice  immediately. 

This  proposal  is  not  without  risks.  There  is  clearly  a  risk  that  anti-Indian  forces 
now  dormant  at  the  Department  of  Justice  may  come  back  to  power  again  in  a  fu- 
ture administration.  Sometimes  even  this  administration  takes  actions  which  are 
viewed  by  some  as  misguided  or  paternalistic  concerning  Indian  affairs.  Some  ac- 
tions such  as  the  establishment  of  Magistrate  Courts  in  Indian  country  remain  very 
controversial  in  Indian  country.  However,  the  Attorney  General  has  expressed  con- 
cern about  the  needs  of  tribal  courts  and  is  genuinely  trying  to  assist  tribal  courts. 
Founding  for  both  law  enforcement  and  tribal  judicial  services  is  better  suited  in  the 
Department  of  Justice  than  the  BIA. 
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Mr.  Chairman,  Mr.  Vice  Chairman,  and  Distinguished  Members  of  the 
Committee : 

I  am  Mary  C.  Morgan,  Deputy  Assistant  Attorney  General  in  the 
Office  of  Policy  Development  at  the  Department  of  Justice.  Thank 
you  for  the  opportunity  to  present  the  views  of  the  Department  of 
Justice  concerning  the  importance  of  adequate  funding  of  tribal 
justice  systems  and  what  the  Department  is  doing  to  support  tribal 
courts . 

Importance  of  Tribal  Justice  Systems.  On  June  1  of  this  year, 
the  Department  of  Justice  issued  its  Policy  on  Indian  Sovereignty 
and  Government -to-Government  Relations  with  Indian  Tribes.  One  of 
the  key  principles  guiding  our  interactions  with  Indian  tribes  is 
our  commitment  to  strengthening  tribal  law  enforcement,  tribal 
courts,  and  traditional  justice  systems.  Strong,  viable  justice 
systems  are  at  the  core  of  tribal  self -governance . 

Our  goal  is  to  assist  tribal  governments  in  strengthening 
their  justice  systems  in  ways  that  are  appropriate  to  the  culture, 
history,  and  current  circumstances  of  each  individual  American 
Indian  tribe  and  Native  Alaskan  village.  We  have  become  convinced 
of  the  importance  of  this  task  for  a  number  of  reasons: 

•  First,  tribal  courts  are  local  institutions,  closest  to  the 
people  they  serve.  They  are  the  most  appropriate  institutions  for 
maintaining  order  on  the  reservation  and  for  ensuring  that 
American  Indians  and  Native  Alaskans  can  live  in  safety  and  harmony 
in  their  own  communities. 

•  Second,  tribal  courts  are  essential  avenues  for  resolving 
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civil  disputes  in  Indian  country.  The  Supreme  Court  has  repeatedly 
affirmed  this  vital  role  of  tribal  courts,-^  and  has  established 
the  principle  that,  in  the  absence  of  a  contrary  treaty  or 
statutory  provision,  tribal  courts  are  presumed  to  retain 
jurisdiction  over  all  civil  causes  of  action  arising  on  the 
reservation . 

•  Third,  the  integrity  of  and  respect  for  tribal  courts  are 
critical  for  encouraging  economic  development  and  investment  on  the 
reservations  by  Indians  and  non- Indians  alike.  An  assurance  that 
the  tribal  government  is  available  to  provide  an  orderly 
environment  for  business  is  one  aspect  of  the  "substantial 
privilege  of  carrying  on  business"  on  the  reservation.^  Tribal 
courts  are  an  essential  aspect  of  this  orderly  environment  so 
necessary  for  business  development . 

•  Fourth,  tribal  courts  are  important  vehicles  for  helping  to 
resolve  family  problems.  They  are  institutions  which  can  bring 
families  together  and  hold  parents  and  children  accountable  to 
themselves,  each  other,  and  the  community. 

•  Finally,  tribal  cour-ts  articulate  tribal  values.   They  can 


■■■  In  Fisher  v.  District  Court,  424  U.S.  382  (1976),  the 
Court  held  that  the  civil  jurisdiction  of  tribal  courts  over 
reservation  disputes  between  Indians  is  exclusive.  See  Santa  Clara 
Pueblo  V.  Martinez ,  436  U.S.  49  (1978);  Mississippi  Choctaw  v. 
Holyfield,  490  U.S.  30  (1989) . 

National  Farmers  Union  Insurance  Co.  v.  Crow  Tribe.  471 
U.S.  845  (1985);  Iowa  Mutual  Insurance  Co.  v.  LaPlante,  480  U.S.  9 
(1987)  . 


3 

(1982)  . 


Merrion   v.    Jicarilla   Apache    Tribe.    455    U.S.    130,     137-3( 
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act  to  preserve  tribal  culture  and  customs.  Tribal  values  are 
affirmed  not  only  in  the  end-result  of  decisions  about  such  issues 
as  children,  contract  disputes,  and  sentencing,  but  also  in  the 
process  by  which  the  decisions  are  made,  the  way  disputes  are 
resolved,  and  the  manner  in  which  justice  is  done. 

Fulfilling  our  trust  responsibility  to  Indian  nations  means 
not  only  increasing  the  federal  response  to  justice  issues  in 
Indian  Country,  but  also  enhancing  the  capacity  of  tribal  justice 
systems  as  well.  Our  long-term  goals  are  for  tribal  courts  to 
fulfill  their  key  roles  within  tribal  governments  and  to  be  equal 
partners  with  federal  and  state  courts  in  the  national 
administration  of  justice. 

The  Importance  of  Funding.  Funding  for  tribal  justice  systems 
is  a  major  concern.  Tribes  attending  the  National  American  Indian 
Listening  Conference  and  other  national  meetings  report  that  they 
are  in  need  of  resources  for  court  systems.  Furthermore,  the 
tribes  urged  support  for  the  Indian  Tribal  Justice  Act. 

The  Department  of  Justice  strongly  supports  implementation  of 
the  Indian  Tribal  Justice  Act.  To  this  end,  we  accepted  the 
invitation  of  the  Department  of  Interior  in  the  fall  of  1994  to 
participate  in  the  Indian  Tribal  Justice  Act  task  force.  The 
purpose  of  the  task  force  was  to  assist  in  designing  a  national 
tribal  court  survey  and  a  formula  for  distribution  of  funds 
appropriated  under  the  Act  for  tribal  courts.  We  will  continue  to 
work  in  every  way  possible  with  the  Bureau  of  Indian  Affairs  and  to 
combine  our  efforts  with  theirs  to    strengthen  tribal  justice 
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systems . 

Tribal  Courts  Project.  As  a  result  of  what  was  learned  last 
year  at  the  National  Listening  Conference,  the  Attorney  General 
established  the  Tribal  Courts  Project  in  the  Department  to  address 
issues  such  as  lack  of  training  for  tribal  justice  personnel,  lack 
of  recognition  and  enforcement  of  tribal  court  orders,  and  lack  of 
jurisdiction  over  important  criminal  and  civil  issues  arising  in 
Indian  country.  Almost  all  of  the  work  we  do  consists  of  urging 
cooperation  and  the  sharing  of  resources  and  expertise.  Although 
we  have  limited  resources  dedicated  to  this  Project,  we  have 
accomplished  much  in  the  last  year,  especially  in  terms  of  using 
the  Justice  Department  to  place  the  issue  of  tribal  courts  higher 
up  on  the  agenda  of  many  institutions. 

The  general  goal  of  the  Tribal  Courts  Project  is  to  assist 
tribal  governments  in  developing  and  strengthening  their  systems  of 
justice.  We  advocate  for  the  expansion  of  tribal  court 
jurisdiction  as  appropriate.  We  work  to  improve  the  ability  of 
tribal  court  judges,  court  personnel,  and  the  judicial  system  as  a 
whole  to  handle  the  resolution  of  a  greater  number  of  both  civil 
and  criminal  disputes  that  arise  in  Indian  country.  We  work  with 
federal  and  state  law  enforcement,  prosecution  and  courts  and  many 
federal  agencies  to  improve  dialogue  and  cooperation  with  tribal 
courts.  In  all  of  this,  our  aim  is  to  strengthen  and  maintain 
traditional  systems  of  justice  as  well  as  those  based  on  Western 
models.  We  seek  to  marshal  existing  resources  for  tribal  justice 
systems  by  urging  that  these  resources  be  shared  with  tribal 


76 


courts . 

I  am  the  Director  of  the  Tribal  Court  Project.  My  office 
collaborates  with  other  offices  in  the  Justice  Department  and  with 
United  States  Attorneys  all  over  the  country  to  work  with  tribal 
leaders  and  tribal  judges  in  order  to  understand  their  problems  and 
implement  their  solutions.  We  consult  on  a  frequent  basis  with  a 
variety  of  organizations  such  as  the  National  American  Indian  Court 
Judges  Association  and  the  National  Indian  Justice  Center. 

I  would  like  to  tell  you  about  several  important  areas  of  work 
in  which  the  Tribal  Courts  Project  is  currently  engaged.  I  believe 
they  will  demonstrate  our  attempts  to  create  resources  for  tribal 
courts  by  urging  cooperation  among  institutions  and  the  sharing  of 
expertise  and  skills. 

Partnership  Projects.  Our  major  effort  is  the  Tribal  Court- 
Department  of  Justice  Partnership  Project  Program.  The  purpose  of 
this  project  is  to  work  with  tribal  governments  to  strengthen  the 
abilities  of  tribal  justice  systems  to  respond  to  family  violence 
and  juvenile  issues.  We  do  not  make  monetary  grants  to  tribal 
governments,  but  we  do  try  to  piece  together  technical  assistance 
and  training  opportunities  that  might  not  otherwise  exist . 

We  will  work  with  tribal  governments  designated  as  Partnership 
Projects  in  a  number  of  ways  depending  on  their  needs  and 
circumstances : 

(1)  We  will  assist  them  in  assessing  the  needs  of  their 
justice  systems  and  in  obtaining  public  and  private  resources  to 
meet  these  needs; 
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(2)  We  will  develop  training  and  technical  assistance 
partnerships  between  the  Partnership  Projects  and  United  States 
Attorneys  Offices,  state  and  federal  judiciaries,  state  bar 
associations,  law  schools,  and  other  private  legal  and  judicial 
organizations  ,- 

(3)  In  future  years,  we  will  facilitate  the  awarding  of 
Office  of  Justice  Programs  grants  to  the  Partnership  Projects;  and 

(4)  We  will  document  the  work  of  the  Partnership  Projects  and 
of  the  Program  for  dissemination  to  tribal,  state,  and  federal 
justice  systems. 

We  have  invited  tribal  governments  to  submit  applications  to 
be  designated  Partnership  Projects.  The  chief  criterion  for 
designation  as  a  Partnership  Project  is  a  commitment  on  the  part  of 
the  tribal  government  to  enhance  its  justice  system,  particularly 
its  ability  to  respond  to  juvenile  issues  and  family  violence 
(including  child  sexual  abuse  and  partner  abuse) .  Depending  upon 
the  history  and  circumstances  of  the  tribal  government,  this 
commitment  may  be  demonstrated  in  a  variety  of  ways,  such  as 
funding  the  justice  system"  through  the  tribal  budget;  providing 
training  programs  for  justice  system  personnel;  adopting  tribal 
codes,  especially  juvenile  and  family  violence;  negotiating  full 
faith  and  credit  or  comity  agreements  with  state  and  other  tribal 
governments;  reinvigorating  traditional  justice  systems;  creating 
community  efforts  on  the  reservation  to  deal  with  child  abuse  and 
neglect  as  well  as  juvenile  delinquency;  building  intertribal 
cooperation  on  the  appellate  or  trial  level;  and  applying  for 
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grants  to  assist  in  the  enhancetr.ent  of  the  justice  syster..  We  hope 
the  incentive  of  being  designated  a  Partnership  Project  will 
encourage  tribal  governments  to  give  a  greater  priority  to 
enhancing  their  justice  systems. 

There  has  been  great  interest  in  the  program  even  though  it 
does  not  involve  grants  of  money.  Over  100  tribes  have  contacted 
us.  We  anticipate  designating  approximately  30-40  tribal 
governments  as  Partnership  Projects  this  year  and  plan  to  announce 
them  on  September  1.  This  represents  only  5-7%  of  the  Nation's  550 
recognized  Indian  tribes  and  Native  Alaskan  villages,  but  we  feel 
it  is  a  realistic  assessment  of  our  ability  to  assist  tribal 
governments  given  the  limitations  of  our  resources. 

This  is  an  innovative  approach  to  trying  to  find  solutions 
without  funding.  I  hasten  to  reiterate,  however,  that  these  efforts 
are  not  a  substitute  for  funding. 

Convening  of  Federal  District  Court  on  the  Reservation.  Our 
second  major  effort  focuses  on  the  convening  of  federal  district 
courts  on  Indian  reservations.  One  of  the  Attorney  General's  top 
priorities  is  to  improve  law  enforcement  in  Indian  country.  The 
United  States  has  significant  responsibility  in  this  area  ,  with 
jurisdiction  over  serious  felonies  committed  by  Indians  and 
crimes  between  Indians  and  non- Indians.     While  tribal  courts 


'^     The  United  States  has  jurisdiction  over  most  Indian 
Country.   The  exception  are  those  areas  subject  to  P.L.  280. 

5     Indian  Major  Crimes  Act,  18  U.S.C.  §  1153. 

°  General  Crimes  Act,  18  U.S.C.  §  1152. 
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retain  jurisdiction  over  misdemeanors  committed  by  Indians,  federal 
courts  have  jurisdiction  over  misdemeanors  committed  by  non-Indians 
against  Indians  and  over  misdemeanors  by  Indians  that  are  not 
adjudicated  by  tribal  justice  systems. 

Law  enforcement  and  prosecutors  understandably  focus  their 
energies  on  the  most  serious  of  crimes  and  often  lack  the  resources 
to  arrest  and  prosecute  misdemeanor  offenses  in  Indian  country. 
Federal  courts  are  typically  located  a  long  distance  from  Indian 
reservations,  thereby  creating  another  disincentive  for  active 
prosecution  of  minor  crime.  Geographic  distance  renders  thorough 
investigation  more  difficult,  and  victim  and  witness  cooperation 
problematic.  Distance  creates  delay.  The  adage  "justice  delayed 
is  justice  denied"  is  proven  true  once  again. 

As  a  result,  misdemeanor  crime  over  which  the  federal  courts 
have  jurisdiction  is  often  committed  with  impunity.  This  implicit 
message  of  lack  of  accountability  deters  victims  from  reporting 
crimes:  why  do  it  if  nothing  will  happen?  Similarly,  police  fail 
to  arrest  because  they  know  there  will  be  no  prosecution.  This 
encourages  minor  crime  to  spread.  When  minor  crimes  go  unpunished, 
offenders  develop  a  disregard  for  law  enforcement  and  go  on  to 
commit  more  serious  crimes. 

The  Justice  Department  is  encouraging  one  partial  solution  to 
this  problem:  the  convening  of  federal  district  courts  on 
reservations  where  they  have  been  invited  to  do  so  by  the  tribal 
governments.  This  will  be  on  reservations  where  the  federal  courts 
already  have  jurisdiction  but  are  not  fully  exercising  it  because 
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of  inconvenience  due  to  distance,  lack  of  resources,  or  other 
reasons.  The  federal  judicial  officers  who  will  preside  over  such 
courts  will  be  United  States  magistrate  judges.  Moving  the  federal 
adjudicatory  forum  to  closer  proximity  to  Indian  country  allows 
attention  to  be  focused  on  previously  unredressed  misdemeanor 
crimes.  This  exercise  of  federal  jurisdiction  on  the  reservation 
in  no  way  diminishes  tribal  court  jurisdiction.  Federal  court 
would  prosecute  cases  only  when  tribal  court  jurisdiction  does  not 
exist  or  has  not  been  exercised.  The  federal  docket  on  the 
reservation  will  typically  include  misdemeanors  such  as  domestic 
violence,  minor  child  abuse,  minor  weapons  offenses,  certain 
vehicle  offenses,  minor  narcotics  offenses,  and  petty  thef t--crimes 
which  otherwise  would  rarely  be  prosecuted  in  federal  court . ° 

The  idea  of  a  United  States  magistrate  judge  convening  court 
on  the  reservation  has  come  to  fruition  on  the  Warm  Springs 
Reservation  in  Oregon.  The  federal  district  judges  in  Oregon  were 
agreeable  to  having  a  magistrate  judge  hold  court  part  time  on  the 
reservation.  The  United  States  Attorney's  Office  for  the  District 
of  Oregon  intends  to  appoint  the  Warm  Springs  Tribal  Prosecutor  to 
act  as  Special  Counsel  to  the  United  States  Attorney  in  cases 
before  the  magistrate  judge.    The  Warm  Springs  Tribal  Council 


There  are  three  bases  for  federal  jurisdiction: 
misdemeanors  over  which  the  federal  court  has  jurisdiction  by 
virtue  of  the  fact  that  the  crime  is  committed  in  Indian  country 
("enclave  laws",  18  U.S.C.  1152);  state  law  misdemeanors  for  which 
there  is  no  federal  counterpart  (Assimilative  Crimes  Act,  18  U.S.C. 
13) ;  general  federal  law  misdemeanors. 

°  The  magistrate  judge  can  also  hear  first  appearances  on 

felonies  . 
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concurred  in  the  plan  and  graciously  allowed  the  federal  court  to 
utilize  the  tribal  courtroom  and  clerk. 

The  United  States  magistrate  judge  convened  court  for  the 
first  time  on  the  Warm  Springs  Reservation  on  June  9,  1995.  Based 
upon  the  number  of  cases  previously  handled  in  state  court  and  in 
tribal  court  as  civil  infractions,  the  anticipated  caseload  will 
require  the  magistrate  judge  to  sit  one  or  two  days  per  month.  The 
more  immediate  availability  of  the  federal  court  and  the  United 
States  Attorney  will  allow  tribal  police  to  increase  drug 
enforcement  on  the  reservation  and  to  work  with  INS  to  arrest 
illegal  aliens  on  the  reservation  engaged  in  drug  trade  and  other 
criminal  activities. 

Having  a  United  States  magistrate  judge  convene  federal  court 
on  the  reservation  is  not  only  a  means  for  improved  order 
maintenance  on  the  reservation,  but  also  an  innovative  vehicle  for 
channeling  technical  assistance  and  training  to  the  tribal  court. 
In  return  for  the  use  of  the  tribal  courtroom,  the  Oregon  federal 
court  clerk  will  provide  training  and  technical  assistance  to  the 
tribal  court  clerk  in  such  areas  as  case  management  and  automated 
record  keeping.  The  United  States  Attorney's  office  will  provide 
training,  technical  assistance  and  mentoring  to  the  tribal 
prosecutor  when  she  is  acting  on  behalf  of  the  United  States.  It 
may  be  possible  for  a  tribal  police  officer  to  be  cross-designated 
as  a  United  States  Marshal,  thereby  opening  up  additional  training 
and  technical  assistance  opportunities. 
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The  Justice  Department  is  hopeful  that  convening  federal  court 
on  the  Warm  Springs  Reservation  will  be  successful  in  sending  a 
message  that  misdemeanor  crimes  can  no  longer  be  committed  ir. 
Indian  country  with  impunity.  It  will  serve  as  a  model  for  federal 
and  tribal  courts  across  the  United  States  in  developing  a 
cooperative  relationship.  For  the  first  time  there  will  be  the 
ability  to  gather  statistics  to  document  the  extent  of  petty  crime 
over  which  the  tribal  court  has  no  criminal  jurisdiction. 

As  with  all  experiments,  the  operation  of  the  federal  court  on 
the  reservation  must  be  carefully  monitored  to  ensure  that  it  is 
accomplishing  the  intended  goals  and  that  it  remains  satisfactory 
to  all  parties.  After  the  first  six  months  of  operation,  the 
federal  judges,  the  tribal  council  and  the  United  States  Attorney 
for  the  District  of  Oregon  will  each  evaluate  it  to  determine 
whether  it  should  continue. 

Federal -State -Tribal  Cooperation.  Our  third  initiative  is 
working  with  federal  and  state  courts  on  tribal  justice  issues.  We 
hope  to  develop  training  programs  in  Indian  law  and  culture  to 
improve  federal  and  state  judges'  knowledge  of  and  sensitivity  to 
Indian  communities.  We  are  working  with  the  9th  and  10th  Circuit 
Task  Forces  on  Tribal  Courts  and  with  the  Conference  of  State  Chief 
Justices  to  create  innovative  ways  for  federal  and  state  courts  to 
provide  training  and  technical  assistance  to  tribal  courts.  We 
hope  to  encourage  state  and  tribal  court  cooperation  to  obtain 
reciprocal  recognition  and  enforcement  of  state  and  tribal  court 
orders,   particularly  in  the  areas  of  child  support  and  civil 
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protection  orders. 

On  June  2  of  this  year,  the  Attorney  General  hosted  a 
Northwest  Indian  Nations  Conference  in  Salt  Lake  City  for  tribes 
from  Washington,  Oregon,  Idaho,  Montana,  Nevada,  and  Utah.  An 
entire  afternoon  was  devoted  to  a  discussion  of  tribal  court 
issues.  The  Attorney  General  invited  federal,  state,  and  tribal 
court  judges  to  sit  down  as  equal  partners  in  the  administration  of 
justice  to  discuss  common  problems  and  how  we  might  work  together 
to  create  cooperative  solutions. 

Judge  Canby  of  the  Sth  Circuit  Task  Force  on  Tribal  Courts  and 
Justice  Feldman,  Chief  Justice  of  the  Arizona  Supreme  Court  and 
Chair  of  the  Tribal-State-Federal  Relations  Committee  of  the 
Conference  of  State  Chief  Justices,  spoke  about  their  on-going 
efforts  to  assist  tribal  justice  systems  and  resolve  jurisdictional 
disputes.  Judges  from  some  40  different  tribal  courts  voiced 
concerns  about  jurisdiction,  facilities,  the  need  for  training,  and 
lack  of  funding.  The  Justice  Department  is  particularly  well- 
suited  to  facilitating  this  kind  of  meeting  and  will  continue  to 
create  similar  opportunities  to  continue  this  dialogue  in  the 
future . 

Role  of  United  States  Attorneys.  The  real  day-to-day  work  of 
the  Justice  Department  with  Indian  tribal  justice  systems  is  done 
by  the  United  States  Attorneys  in  whose  districts  Indian  Country  is 
located.  These  United  States  Attorneys  have  all  designated 
Assistant  United  States  Attorneys  as  tribal  liaisons.  As  a  result, 
communication   and   cooperation   with   tribal   law   enforcement, 

12 


21 


84 


prosecutors,  and  judges  have  improved.  Clear  policies  as  to  when 
and  under  what  circumstances  a  prosecution  will  be  declined  and 
referred  to  tribal  court  for  prosecution  have  been  adopted. 
Cooperation  in  transferring  cases  on  a  timely  basis  has  improved 
the  ability  of  tribal  courts  to  actively  and  competently  prosecute 
cases  that  are  not  handled  in  federal  court.  The  Native  American 
Issues  Subcommittee  of  the  Attorney  General's  Advisory  Committee 
has  been  actively  involved  in  supporting  tribal  court  development. 
Individual  United  States  Attorneys  have  held  training  programs  for 
tribal  prosecutors  and  judges;  have  facilitated  the  convening  of 
federal  court  on  reservations;  and  have  developed  innovative  means 
of  providing  technical  assistance  to  tribal  courts. 

Office  of  Justice  Programs  Grants  for  Tribal  Courts.  Both  the 
Office  of  Victims  of  Crimes  and  the  Bureau  of  Justice  Assistance 
have  set  aside  designated  amounts  of  money  to  assist  training  of 
tribal  justice  personnel  in  the  handling  of  child  sexual  abuse 
cases  and  to  improve  tribal,  state  and  federal  court  cooperation, 
particularly  in  the  areas  of  family  violence  and  juvenile  justice. 

Criminal  Division.  The  Criminal  Division  of  the  Justice 
Department  has  recently  initiated  innovative  pilot  projects  with 
two  tribal  governments.  The  purposes  are  to  improve  criminal 
investigation,  prosecution,  criminal  adjudication,  probationary 
supervision,  and  community-based  treatment  and  intermediate 
sanctions  on  the  reservation.  This  is  yet  another  example  of  the 
priority  the  Department  places  on  improving  tribal  justice  systems 
and  the  resultant  innovative  means  that  are  developed  to  achieve 
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that  goal  through  the  effective  coordination  and  use  of  existing 
resources . 

Conclusion .  The  Attorney  General  is  deeply  committed  to 
improving  tribal  justice  systems  in  order  to  strengthen  tribal 
self -governance .  We  have  tried  to  do  this  in  a  variety  of  ways  in 
the  past  year  with  very  limited  staff  and  without  new  funds. 
Tribal  justice  systems  clearly  have  the  potential  to  be  working 
partners  with  state  and  federal  courts  in  our  national 
administration  of  justice.  We  are  committed  to  working  with  them 
to  fulfill  this  role. 
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CHfEF  JUSTICE  ELBRIDGE  COOCHISE,  P.iES/DENT 
NA  TIONAL  AMERICAN  INDIAN  COURT  JUDGES  ASSOCIA  TION 

My  name  is  Elbridge  Coochise.    I  am  the  President  of  the  National  American 
Indian  Court  Judges  Association  and  have  been  since  March  1988  in  my  third 
term  of  office.    I  am  also  the  Administrator/Chief  Judge  of  the  Northwest 
Intertribal  Court  System  (NICS)  (a  consortium  of  12  small  tribes)  of  western 
Washington  State,  and  the  Chief  Justice  of  the  Northwest  Regional  Tribal 
Supreme  Court,  operated  by  NICS. 

Mr.  Chairman,  Mr.  Vice-Chairman  and  Committee  members,  it  is  an  honor  to 
be  here  this  morning  to  give  input  for  an  in  behalf  of  the  National  American 
Indian  Court  Judges  Association. 

We  are  here  to  provide  comments  on  the  Non-Implementation  of  the  "Indian 
Tribal  Justice  Act"  PL  103-176. 

There  are  three  (3)  main  areas  of  the  Act  that  is  of  concern  to  the  judges  of 
the  Tribal  and  CFR  (Code  of  Federal  Regulations)  courts  in  Indian  country. 
The  Act  was  signed  into  law  on  December  3,  1993.    We  will  be  heading  into 
the  third  fiscal  year  since  the  passage  of  the  Act,  after  much  debate  and 
discussions  of  over  five  years  of  getting  this  Act  passed  by  the  103rd 
Congress. 

The  Act  authorized  $58.4  million  with  $50  million  to  be  used  for  basic 
operations  of  Tribal  Judicial  Systems.    When  the  movement  began  for  the 
enhancement  of  our  Tribal  judicial  systems  there  were  approximately  170 
court  systems  in  Indian  country  operating  on  $14  million  per  year.    Today 
there  are  254  courts  in  operation  (232  -k-  22  CFR)  with  another  33  courts  to 
start  in  the  state  of  Alaska  and  1 1  in  the  state  of  California  where  previously 
only  one  court  of  a  federally  recognized  Tribe  existed.   This  means  a  total  of 
298  courts  will  be  operating  in  this  next  fiscal  year  FY96  at  the  same  level  of 
$14.2  million. 

The  current  operating  courts  do  not  have  sufficient  resources  with  which  to 
operate,  with  the  additional  courts  it  certainly  will  mean  less  or  no  resources 
to  most  courts.    It  is  because  of  this  pending  situation  that  the  non- 
implementations  of  this  Act  is  of  great  concern. 

As  with  any  nation  and  its  sub-entities,  the  Tribal  courts,  as  a  third 
component  of  Tribal  Governments,  is  the  provider  of  justice  needs  of  the 
Tribes  in  their  exercise  of  the  powers  of  Self-Government  and  the  protector 
of  ICRA  rights,  can  only  be  guaranteed  by  providing  adequate  resources  to 
carry  out  those  obligations  and  rights.   As  an  integral  part  of  the  exercise  of 
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sovereignty  and  providing  justice,  the  Tribal  courts,  as  the  State,  county  and 
municipal  courts,  are  the  balancing  entity  charged  with  assuring  that  justice 
is  carried  out  for  the  Tribe  and  its  people. 


Whereas  Law  Enforcement  is  charged  with  the  maintenance  of  Law  and 
Order  as  the  arm  of  the  Executive  Branch,  the  Tribal  courts  are  charged  with 
the  judicial  functions  of  interpreting  law  and  providing  a  fair  forum  where  our 
people  are  allowed  to  assert  their  views  and/or  rights  which  assist  Tribal 
governments  in  a  balanced  system  of  justice. 

We  reiterate  that  justice  systems  cannot  effectively  operate  for  Tribal 
governments  without  adequate  support  resources.    Comparable  Federal, 
State,  County  and  Municipality  Court  functions  are  supported  directly  by 
their  respective  tax  base.    Tribal  governments  must  rely  on  Federal  support 
to  maintain  justice  for  their  people.  Tribal  Courts,  of  course,  must  compete 
with  all  other  BIA  priorities  in  the  budget  process.    We  had  hopes,  through 
new  Tribal  Court  authorization  legislation.  Tribal  Courts  will  be  supported 
adequately.    I  am  sure  when  future  comparisons  are  made  as  to  resources 
made  available  to  Tribal  Courts  versus  other  judicial  systems,  it  will  be  quite 
clear  that  we  are  providing  judicial  services  on  very  limited  support. 

The  three  major  areas  of  concern  are  (1)  failure  to  establish  the  Office  of 
Tribal  Justice  Support  within  the  BIA  (Bureau  of  Indian  Affairs),    (2)  the 
failure  to  contract  with  a  non-Federal  entity  to  conduct  a  Survey  of  the 
current  conditions  of  courts  within  Indian  country  by  the  Secretary,  and  (3) 
the  failure  of  the  Congress  to  appropriate  any  funding  of  the  authorized 
$58.4  million. 

First,  per  Title  1,  Section  101  There  is  to  be  established  within  the  BIA  the 
Office  of  Tribal  Justice  Support  and  to  this  day  the  Office  has  not  been 
established. 

The  tribal  courts  program  within  the  Judicial  Services  Branch  of  the  BIA  has 
never  been  a  priority  of  the  BIA,  nor  has  been  afforded  the  status  or 
opportunity  to  be  involved  in  the  budget  process  like  law  enforcement,  social 
services  and  other  programs  since  the  branch  is  not  at  a  directorate  level 
within  the  BIA.    While  law  enforcement  has  enjoyed  priority  within  the  BIA 
and  has  received  substantial  increases  of  funding  to  combat  crime,  tribal 
courts  funding  has  not  increased  during  the  same  time.   This  presents  a  real 
problem  of  more  law  enforcement,  meaning  more  caseload,  without 
increasing  resources  to  courts  only  "bottle  necks"  the  justice  systems  in 
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Indian  Country.    Many  of  our  Tribal  courts  are  only  part-time  while  law 
enforcement  is  full-time.    It  does  little  to  arrest  a  person  for  a  crime  if  the 
courts  are  unable  to  process  the  person  to  complete  the  justice  process. 

It  was  with  the  prospect  of  obtaining  a  higher  priority  in  the  budget  process 
that  the  Act  passed  the  establishment  of  the  Office,  thereby  elevating  the 
judicial  services  branch  up  to  the  Office  which  would  be  at  a  directorate 
level. 

This  mandate  to  establish  the  "Office"  has  met  with  resistance  from  the  BIA 
as  can  be  ascertained  by  the  dialogue  and  through  letters  between  this 
Committee  and  Assistant  Secretary  of  Indian  Affairs  including  the  letter 
dated  April  14,  1994  from  the  Assistant  Secretary  on  Indian  Affairs.    The 
resistance  was  articulated  by  the  BIA  of  not  understanding  whether  the 
Office  was  to  be  at  a  directorate  level  that  BIA  states  "will  strain  both 
available  resources  and  staff"  or  a  staff  support  office  under  the  Office  of 
Tribal  Services,  the  other  argument  was  the  Vice-President's  directive  to 
"right-sizing  of  government". 

The  only  positive  action  by  the  BIA  was  the  creation  of  the  position  of  the 
Special  Assistant  for  Tribal  Justice  Support  to  set  up  the  office.    Judge  Carey 
Vicenti  was  detailed  from  his  position  as  Chief  Judge  of  Jicarrilla  Apache 
Tribal  Court  on  August  22,  1994  to  fill  the  special  assistant  position  and  left 
in  disgust  on  May  12,  1995  because  he  was  not  allowed  to  set  up  the  Office 
as  there  were  many  obstacles  encountered  and  no  real  commitment  from  the 
BIA  to  set  up  the  office.    Sure  there  was  hollow  verbal  inference  of 
commitment,  but  when  it  came  to  implementation  it  was  not  followed 
through.    Mr.  Vicenti  did  the  paperwork  to  set  up  the  Office  and  forwarded  it 
on  up  through  the  chain  of  command,  but  the  bottom  line  is  that  it  is  still  not 
established. 

It  is  ironic  that  the  Department  of  Justice  (DOJ)  has  in  less  time,  without  a 
statute,  established  an  Office  of  Tribal  Justice  and  the  BIA  and  Department 
of  Interior  with  a  statute  to  support  an  Office  has  failed  to  establish  the 
Office  mandated  in  the  Act.   There  seems  to  always  be  an  excuse  of  why  it's 
not  set  up  as  opposed  to  how  can  the  office  be  set  up  within  the  current 
state  of  the  BIA. 

Second,  per  Title  I  Section  102  of  the  Act  the  Secretary,  not  later  than  six 
months  of  the  enactment  of  the  Act  shall  enter  into  a  contract  with  a  an  non- 
Federal  entity  to  conduct  a  survey  of  conditions  of  tribal  justice  systems  and 
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courts  of  Indian  offenses  to  determine  the  resources  and  funding,  including 
base  support  funding,  needed  to  provide  for  expeditious  and  effective 
administration  of  justice.    This  has  not  been  done. 


In  1993  the  BIA  Judicial  Services,  informed  this  Committee  that  the  BIA  had 
plans  and  were  budgeting  funds  to  go  ahead  with  a  tribal  court  survey  even  if 
the  tribal  court  legislation  was  not  enacted,  in  fact  opposed  the  need  to 
enact  legislation. 

On  February  1 1,  1994  NAICJA  sent  a  letter  to  Assistant  Secretary  -  Indian 
Affairs  Ada  Deer  proposing  NAICJA  would  be  willing  to  serve  as  the  non- 
Federal  entity  to  conduct  the  tribal  court  survey.    On  May  20,  1994  the 
Assistant  Secretary  responded  turning  down  NAICJA's  proposal  stating  the 
BIA  could  not  enter  into  a  "sole  source"  contract  for  more  than  $25,000  due 
to  federal  regulations. 

Mr.  Vicenti  organized  and  gathered  some  40  tribal  leaders  (with  8  tribal 
Judges  included)  on  October  21-23,  1994  in  Reno,  Nevada  at  the  National 
Judicial  College  to  address  the  survey  issue  and  the  regulations  needed  to 
establish  the  formula  for  the  distribution  of  any  funds  from  the  Act  and 
guidelines  for  the  non-Federal  entity  to  do  the  survey  with  the  criteria  under 
which  the  survey  is  to  be  done. 

From  the  meeting  in  Reno,  Nevada,  the  task  force  recommended  that  the 
National  American  Indian  Court  Judges  Association  do  the  survey  as  the  non- 
Federal  entity,  and  that  the  $400,000  for  the  survey  come  from  the  'special 
courts"  funding  of  FY-95  as  part  of  the  $1,463  million.    Criteria  to  implement 
was  recommended  with  draft  regulations  to  establish  the  formula  for  funding 
distribution  by  the  task  force. 

On  October  23,  1994  the  BIA  Task  Force  recommended  two  issues  with 
regard  to  the  survey  (1)  to  obligate  FY-94  funds  with  the  $250,000  the  BIA 
indicated  it  had  set  aside  for  a  survey  and/or  use  $400,000  from  the  $1,463 
million  of  "Special  Courts"  funds  to  do  the  survey,  (2)  to  have  NAICJA  do  the 
survey  under  a  "sole  source"  contract  as  the  non-Federal  entity.    The 
$400,000  from  the  FY-95  $1,463  million  was  set  aside,  however,  even  that 
amount  was  not  protected  or  obligated  by  the  BIA  when  the  House  called  for 
rescission  of  the  "Special  Courts"  funds. 

The  Association  (NAICJA)  having  understood  that  the  BIA  would  award  the 
contract  to  it  to  conduct  the  survey  started  its  process  to  set  up  the 
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mechanism  to  do  the  survey,  then  on  December  21,  1994  we  were  informed 
that  there  would  not  be  a  "sole  source"  contract,  that  the  RFP  (request  for 
proposals)  competitive  process  would  be  utilized.    While  we  were 
disappointed  in  not  getting  the  "sole  source"  contract,  the  biggest 
disappointment  after  being  informed  the  "sole  source'  contract  was  in  the 
contracts  office  of  the  BIA  being  processed,  was  the  delay  in  getting  the 
survey  done.   We  were  then  informed  that  the  RFP  process  and  selection  of  a 
Contractor  would  be  done  by  late  February,  1995  and  again  learned  that  was 
not  the  case.    In  fact,  the  RFP  has  not  yet  been  published  in  the  Federal 
Register. 

It  was  that  delay  that  prompted  NAICJA  to  conduct   its  own  mini-survey  to 
collect  data  to  provide  to  this  104th  Congress  House  of  Representatives, 
Interior  and  Insular  Affairs  Subcommittee  on  appropriations.    231  Tribal 
courts  were  sent  the  survey  instrument  and  41  courts  responded  plus  1 1 
Tribes  who  do  not  yet  have  an  operating  court.    The  sampling  response 
included  A)  the  diversity  of  large,  medium,  and  small  courts  B)  Tribal,  CFR 
and  traditional  courts,  and  C)  a  good  distribution  of  courts  from  the  west, 
midwest  and  eastern  Tribes. 

With  the  delays,  and  not  obligating  funds,  the  $400,000  became  subject  to 
rescission.    These  delays  of  inaction  or  excuses  led  to  NAICJA's  request  to 
this  Committee  to  hold  an  oversight  hearing  to  determine  the  status  of  the 
implementation  of  the  Act  via  our  letter  dated  May  5,  1995. 

As  of  this  date  no  contract  with  a  non-Federal  entity  has  been  made.   We 
(NAICJA)  are  not  so  concerned  that  we  do  the  survey  as  that  the  survey  be 
conducted  by  an  entity  who  has  experience  and  knowledge  of  Tribal  Judicial 
System  and  it  be  done  soon.    It  is  now  over  a  year  past  the  mandate  to  do 
the  contract  with  a  non-Federal  entity. 

Third,  the  Act  of  authorized  $58.4  million  for  fiscal  years  1994-2000, 
specifically: 

•  $50  million  for  base  support  funding  per  year. 

•  $7  million  for  training,  enhancement  of  tribal  justice,  technical 
assistance,  etc.  per  year 

$500,000  for  administrative  expenses  of  the  "Office"  per  year 

•  $500,000  for  administrative  expenses  for  Tribal  Judicial  Conference 
per  year 

$400,000  for  survey  of  Tribal  Justice  Systems 
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No  appropriation  of  funds  have  yet  been  realized.    In  fact  the  BIA  did  not 
request  any  funding  for  FY-94  and  FY-95,  however,  in  FY-95  the  BIA    in  their 
budget  request  eliminated  the  "special  courts"  funds  of  $1.5  million.     The 
$1 .5  million  was  restored  by  the  Congress  at  the  insistence  of  Tribes.    It  is 
from  that  line  item  that  the  $400,000  for  the  survey  will  be  used. 

For  FY-96  only  $5.0  million  was  requested  by  the  BIA,  plus  eliminating  the 
$1,463  million  for  "special  courts"  funds.  However,  the  U.S.  House 
Appropriations  Committee  eliminated  the  $5  million  the  BIA  requested  to 
implement  the  Act  in  June  1995.    We  do  not  believe  the  BIA  took  a  stand  on 
these  funds  to  remain  in  the  FY-96  budget.  We  note  that  the  U.S.  Senate 
Appropriations  Committee  has  also  eliminated  or  not  restored  the  $5  million 
for  the  Tribal  Justice  Act  in  its  mark-up  at  the  end  of  July,  1995. 

This  means  for  the  third  fiscal  year  after  this  passage  of  the  Act,  there  are  no 
new  funds  to  assist  Tribes  and  the  implementation  of  the  Act  will  not 
materialize  unless  on  the  Senate  floor  the  $5  million  is  restored. 

Even  though  the  Assistant  Secretary  of  Indian  Affairs  Ada  Deer  stated  in 
September  1994  that  "We  have  placed  the  implementation  of  the  Act  at  a 
high  priority  within  the  Bureau  of  Indian  Affairs  (Bureau)."  the  realities  are  it 
has  not  been  a  priority  to  the  mid-management  of  the  Central  Office  of  the 
BIA.    As  I  have  stated  to  her  in  previous  meetings  with  her,  that  no  matter 
what  the  Assistant  Secretary  sets  as  their  priorities,  unless  the  mid- 
management  is  attuned  to  their  priorities,  promises  are  meaningless.    This 
has  been  true  with  past  Assistant  Secretaries,  as  Dr.  Eddie  Brown  with  whom 
I  have  met  and  discussed  this  proposed  Act.    Unfortunately  it  seems  the  mid- 
management  steps  to  its  own  drum  beat,  not  that  of  the  leadership. 

It  has  become  critical  that  with  the  additional  courts  in  Indian  Country,  this 
Act  has  to  be  implemented  by  this  Congress  and  the  BIA  and  the  Department 
of  the  Interior.    The  $14.2  million  is  not  sufficient  to  operate  298  courts  in 
Indian  Country.    The  June  1991  report  of  the  U.S.  Commission  on  Civil 
Rights,  and  the  Chairman  of  the  Commission  reported  to  this  Committee  that 
the  fundamental  problem  facing  Tribal  judicial  systems  was  inadequate 
financial  support,  (p. 72)    In  fact  the  Commission  recommended  "Congress  to 
provide  adequate  funding,  training,  and  resources  to  tribal  governments" 
(p. 74)  for  their  judicial  systems. 
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We  request  the  Chairman  of  the  Committee  and  Members  of  the  Committee 
to  restore  the  $5  million  in  the  FY-96  budget  on  the  Senate  floor,  to  require 
the  BIA  to  follow  through  with  the  survey  issue  by  contracting  with  a  non- 
Federal  entity  by  August  31,  1995  and  obligating  the  $400,000  of  'special 
courts'  funds  for  the  survey. 

We  (NAICJA)  on  June  2,  1995  requested  in  out  meeting  with  the  Attorney 
General  Janet  Reno,  that  the  implementation  of  the  Act  be  transferred  to  the 
Department  of  Justice.   We  feel  that  the  BIA  will  not,  nor  is  willing  to  carry 
out  the  implementation  of  the  Act.   This  does  not  mean  that  current  funding 
$14.2  million  under  the  BIA  and  the  TPA  (Tribal  Priority  Allocations)  be 
transferred,  but  that  the  new  funding  under  the  Act  be  implemented  by  DOJ. 
This  transfer  from  DOI/BIA  to  DOJ  would  not  abrogate  the  Trust 
r.asponsibilities  of  the  U.S.  Government  to  Tribes  as  that  responsibility  and 
obligation  falls  across  every  Federal  agency. 

We  thank  you  for  this  opportunity  to  submit  comments  and  concerns  on  the 
non-Implementation  of  the  Indian  Tribal  Justice  Act,  PL  103-176. 

Attachments:         (1)  BIA  Budget  Justification  Estimate-Tribal  Courts 
(2)  NAICJA  3/1/95  Survey 
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BIA  BUDGET  JUSTIFICATION  ESTIMATES 
TRIBAL  COURTS 


FY96 

1,463.000  (rescission  rt 

FY95 

1,466,000  (restored) 

FY94 

1.966,000 

FY93 

1.983,000 

FY92 

2,008,000 

FY 91 

1,568,000 

FY90 

2,065,000 

FY89 

2,065,000 

FY88 

2,391,000  (enacted) 

FY87 

1.391,000 

FYSe 

1,029.000 

FY85 

1,029,000 

660,000 


560,000 


139.000 


359,000  (enacted) 


TRIBAL  COURTS 

14.274.000 

14.  150.000 

(+  $729,000  from 

FY94  enacted) 

13.738.000 

(+  $788,000  from 

f^93  enacted) 

13.061,000 
($99,000  from 
Fy92  enacted) 

10,961.000 
($954,000  from 
FY91  enacted) 

10,643.000 

(+  $49,000  from 

FY90  enacted) 

9,542,000 
($102,000  from 
f^89  enacted) 

9, 650. 000 
($135,000  from 
f^88  enacted) 

9. 256. 000  (enacted) 

9,119,000 

10,598,000 
(+$2,312,000 
incl.  CSF  redist.) 

8, 286, 000  (enacted) 
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Testimony  of  Elbridge  Coochise  March  13,  iggc 

Northwest  Intertribal  Court  System  Page  5 

NAICJA  TRIBAL  JUSTICE  SURVEY 

SUMM-ARY 

MARCH  1,1995 

Surveys 

Number  of  surveys  sent  to  tnbal  courts  23  1 

Number  of  surveys  received  41  =  IS% 

Sample  Represented 

NX-MBER  OF  TRIBES  REPRESENTED  4 1 

Number  of  States  represented  20 

Western  Stales  9,  Midwestern  States  7,  Eastern  States  4 
Tnbal  Courts  Represented  37,  Traditional  couns  represented  3,  CFR  courts  represented  I 
Coun  Size  rerpesented 

Small  -  population  2000  or  less  19 

Medium  -  population  2.001  to  13.000  18 

Large  -  population  13,000  and  above  4 

Funding  (See  Chan) 

Current  Need  Increase  Needed 

BLArundmg  S  5.006.044 

Tnbal  Fundmg  S  9.631.935 

Tnbal  Coun  Funding  514,637.979  S23.952.882  63.6% 

Judges'  Salaries 

Weighted  average  salar.-  for  full-time  judges  ST-  1.S5S.  Salary  range  for  full-tune  judges  SIS. 000  to  565,000 

Caseload  Distribution 

Number  of  civil  cases 
Numbe.-  of  cmrunal  cases 

Tribal  Justice  Systems 
Coun  of  Record 
.Appellate  Coun'Other  .Appeal  Process 

Facilities 

The  survevs  show  the  mbes  have  the  following  facilities.    Most  of  the  facilities  are  Tnbal  facilities  and  do  not  meet  ADA 

requirements.    (See  chan) 

Law  Library  30.0% 

Coun  Facility  83.8% 

Separate  Court  Room  78.9% 

Jurv-  Room  76.9% 

.Adequate  Court  House  15.8% 

Detention  Facility  42.1% 

Separate  Juvenile  Facilities  42.5% 

Gender  Separated  Facilities  45.9% 

Traditional  or  Alternative  Programs 

Only  7°'o  of  the  Tnbes  have  tradidonal  or  alternative  programs  for  dispute  resolution.  Several  Tnbes  requested  fluids  for  alternative 

dispute  re.<;olution. 

Training  and  Technical  Assistance 

Most  Tnbes  provide  some  type  of  traimng  and  techmcal  assistance  to  their  court  staff.  About  95%  of  the  respondents  said  they  do 

not  have  adequate  traimng  and  techmcal  assistance. 
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-National  American  Indian        AAn\        loooco^necticu, av,.  nw 
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^OURT  Judges  Association       C^^^k^       Wi^hington.  dc.  20035 

Ttlephone:  (202)  296-0<585 

TO:  TRIBAL&CFR  COURT  JUDGES,  COURT  CLERKS  MEM095-II2 

TRIBAL  GOVERNMENTS 


FR 
DT 
RE 


e^;^^  ^^U-^^^-V 


Judge  Elbndge  Coochise,  President 

February  17,  1995 

TRIBaL  courts  SURVEY  by  NAICJA  via  mail,  due  3/1/95 


The  Nadoaal  American  Indian  Court  Judges  Association  is  conductjog  a  survey,  via  mail,  on  the 
status  of  TRIBAL  COURTS,  CFR  COURTS  in  Indiaji  Country. Fa.x  or  mail  the  completed  survev 
to; 

NATIVE  AMERICAN  TECHNOLOGIES,  INC.     FAX    (703)  560-6735 

%  BooBie  Paquin  Phone(703)  641-0251     Call  tius  number  if  you  have  any  questions 

3918  Prosperity  Avenue  Suite  205 

Fairfa.x,  VA    2'2031 

The  surveys  axe  due  March  I,  1995,  in  order  to  forward  compiled  data  to  Congress  by 
March  13,  1995. 

Under  the  Indian  Tnbal  Justice  .Act,  PL  103-176,  passed  on  December  3,  1993,  the  Secretary 
of  Interior  is  to  contract  with  a  non-federal  entity  to  do  the  survey  within  six  months,  by  June 
4,  1994.  This  has  not  yet  been  done.  The  BIA  has  delayed  this  process, their  Task  Force  made 
its  recomraendatioas  for  NAICJ.A  to  do  the  Survey  under  a  "sole  source"  contract  which  the 
Assistant  Secretary  approved.  On  December  23,  1994,  the  BIA  reversed  its  decision  and  decided 
to  send  out  for  "corapeuiive  bids."  February  3,  1995,  the  BIA  changed  its  determination  again, it 
will  now  do  a  "sole  source"  contract.  However,  the  sur/ey  will  not  start  before  the 
Appropriation  Hearings  in  March,  1995. 

This  means  there  is  no  survey  with  data  to  support  the  need  for  funding  for  FY-96  under  the 
Act.  The  Hearings  on  the  appropriations  will  start  March  13,  1995,  on  the  House  side,  and  only 
S5  Million  of  the  S58.4  Million  authorized  is  being  requested  by  the  BIA  in  the  FY-96 
President's  budget. 

The  NAICJA  Board  of  Directors  decided  to  collect  data  for  the  Appropriations  Hearings  for  FY- 
96.  Due  to  lack  of  funds,  we  will  mail  out  the  Survey  to  collect  data  from  as  many  Tribes' 
Judicial  Systems  to  help  suppon  the  558. 4  Million  that  is  authorized  by  PL  103-176,  and 
document  that  the  $5  Million  being  requested  by  the  BIA  is  insufficient.  The  survey  under  the 
Act  will  not  have  compiled  data  ready  until  FY-97,  (Oct.  I,  1996). 

Please  take  the  time  to  assist  in  gathering  this  data.  Your  assistance  is  needed  in  getting  funds 
appropriated  for  Tribal  Courts. 

Should  you  have  any  difficulties  at  any  lime  in  filling  out  the  survey  forms,  your  original  Board 
of  Direct(ffs  will  be  able  to  explain  to  you  how  to  fill  out  your  forms. 
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NAICJA  TRIBAL  nLSTTCR  .SinRVF.Y 
I.  r.FNFRAL  INFORMATION 

TRIBAL  CONTACT  PERSON      


TRIBAL  TELEPHONE  # FAX  # 


SURVEY  DATE   DUE  DATE:      MARCH  1.  1995 

PERSON  COMPLETING  SURVEI 


Address 

Tribe  Name 

Reservation  NamQ_ 


City State Zip 

Telephone Fax 


Reservation  Location 

•Urban RaraJ 

•Nearest  City  With  Commercial  Airport MUeage 

•Nearest  City  with  <  50,000  pop. Mileage 

•Comments 


C.        C^oeral  Profile 

•Reservation  Acres 
•Total  Enrolled  Population 


•Number  of  Members  Living  On  Reservation. 
•Other  Tribe  Member  Living  on  Reservation. 
•Enrolled  Population  5  Years  Ago 
•Enrolled  Population  10  Years  Ago 


•Approximate  Non-Indian  Population 

•Avg.  Education  Level  of  Enrolled  Member 

•Unemployment  Rate 

•Median  Income 

•Teen  Pregnancy  (Below  the  Age  of  18) 

•Youth  Substance  Abuse  Cases 

•Alcohol  Related  Cases 

Tribal  Government 

•Number  of  Council  Members 

•Chairperson  Name 

•Number  of  Years  Chairperson  in  Office 
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♦Council  Member  Terms  

•How  Often  Council  Elections/Appts.  Are  Held  

•There  is  an  existing  Tribal  Constitution  Yes No_ 

•Term  of  Judges  

•Appointed  or  Elected  

•Number  of  Ye;irs  Chief  Judge  Has  Been  in  Office 


E.        Total  TribaJ  SoTTpoTt  Staff 

•Tribal  Admiojstraljve  Employees 

•Tribal  Justice  Related  Admin.  Program  Employees 

•TnbaJ  Suff  Support  (FTE/s) 

n.         niSTTCE  DEPARTMT-^fT 


Staffing 

•Bar  Admission  Requirements  -  Bar  Yes Nq_ 

•Court  Admission  Requirments  -  Lay  Advocates  Yes Nq_ 

•Total  Number  of  TribaJ  Court  Officers/Suff       

•Judge's  Secretary  

•Law  ClerlLS  

•Bailiff  

•Process  Server  

•Number  of  Full  Time  Judges  

•Number  of  Part  Time  Judges  

•Judge  Qualification  Requirements  


•Law  Degree  Yes Nq_ 

•Tribal  Member  Yes No. 

•Age  Requirement  Yes Nq_ 

•No  Felony  Conviction  Yes Nq_ 

•Chief  Judge  Salary  

•Associate  Judges  Salary  

•Number  of  Public  Defenders  

•Number  of  Tribal  Prosecutors  

•Total  Number  of  Law  Enforcement  Officers         

•Number  of  Cross  Deputized  Officers 


•BIA  Special  Officers  Yes fiSL 

•City  Yes Nq_ 

•County  Yes Nq_ 

•Sute  Yes Nq_ 

•Number  of  Probation  Officers  

•Number  of  Adult  Counselors  (non-attorney) 

•Number  of  Youth  Counselors  (non-attorney) 

•Number  of  Clerks  of  Court 


98 


•Number  of  Other  Administrative  People 


B.         rj^^load  Volume   nannarv  1.  1994  -  December  31.  IQ^i't 

1.  rjLselr>ad  Ajulvsis 

•Number  of  Open  Cases 

•Number  of  Cases  Ln  Process 
•Average  Cases  Per  Month 

2.  ra<;e1oad  DiTTrihution  Per  Calendar  Year 

•Number  of  Cases  Assigned  to  Mediation 
•ArmuaJ  Number  of  Other  Criminal  Law  Cases 
•Ctuld  Welfare  Cases 

•Abandonment  Cases  (CPS) 

•Number  of  Cases  Transferred  to  Tribal  Court 
*.Axson  Cases 

•Assault  and  Battery  Cases 
•Burglary  Cases 
•Contempt  Cases 
•Forgery  Cases 
•Fraud  Cases 
•Homicide  Cases 
•Juvenile  Etelinquency  Cases 
•Status  Offenders 
•Extradition  Cases 

•Child  Suppon  EnforcementyPatemity 
•Larceny  Cases 
•Libel  Cases 
•Manslaughter  Cases 
•Mayhem  Cases 
•Slander  Cases 
•Trespass  Cases 
•Property  Law  Cases 
•Family  Relations  Cases 

•Divorce  Cases 

•Custody  Cases 

•Child  Welfare/Protective  Cases 

•Parenul  Rights  Cases 
•Number  of  Liability  Insurance  Cases 
•Number  of  Domestice  Abuse  Cases 
•Number  of  Administrative  Law  Cases 
•Number  of  Collection  Cases 
•Number  of  Cases  Suspended 
•Number  of  Fish  and  Game  Cases 
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•DUI  Cases 

•DUI  Cases  (Indian) 

•DUI  Cases  (Non-Indian) 

•DUI  Cases  Transferred  Due  to  Lack  of  Jurisdiction 

•Number  Dismissed 

•Number  Transferred  to  Non-Indian  Court 
•Annual  Number  of  Other  Civil  Cases 
•Number  of  Traffice  Cases 

•Indian  Cases 

•Non-Indian  Cases 


rriminal  Punishment 

•Work  Release  Available  Yes Nq_ 

•House  Arrest  Available  Yes Nq_ 

•Average  Number  of  Arrests 

•Average  Number  of  Persons  Sentenced 

•Number  of  AJtematives  to  Jail/Fine  Sentences 

•Number  of  Special  Case  Release/Paroles 

•Number  of  Case  Deferrals  


D.  Tnbal  Jostice  Systems 

•Type  of  Court  (Tribal,  CFR,  Tradition,  Etc.) 

•Court  of  Record  Yes Nq_ 

•Court  of  General  Jurisdiction  Yes Nq_ 

•Trial  Court  Jurisdiction  Yes Nq_ 

•Court  of  Domestic  Relations  Yes Nq_ 

•Juvenile  Court  Yes Nq_ 

•Limited  Jurisdiction  Yes Nq_ 

•Housing  Hearing  Officer  Yes Nq_ 

•Tribal  Administrative  Law  Hearing  Court  Yes Nq_ 

•Small  Qaims  Court  Yes Nq_ 

•Traffic  Court  Yes Nq_ 

•Appellate  Court/Other  Appeal  Process  Yes Nq_ 

E.  Legal  Procedores  And  Complexity  of  Case  Loa(l^ 

•Number  of  Civil  Complaints  Filed 

•Number  of  Search  Warrants  Issued  .  . 

•Number  of  Appeals  Per  Year  

•Number  of  Arraignments  Per  Year  

•Number  of  Depositions  Per  Year  

•Number  of  Criminal  Complaints  Filed  Per  Year       

•Number  of  Injunctions  Per  Year  .  

•Rate  of  Recidivism  (Number  of  repeat  offenders)     
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•Number  of  Jury  Trials  Conducted  Per  Year 
•Number  of  Subpoenas  Issued  Per  Year 
•Number  of  Show  Cause  Hearings  Per  Year 

•Civil 

•Criminal 
•Number  of  Warrants  Issued  Per  Year 


F.  Faci''^*^  Analyns 

•Up-To-Date  Tribal  Law  Library  Yes No 

•Computer  Legal  Research  Systems  Available  Yes No 

•Computers  For  Court  Management  Yes No 

•Do  you  have  a  computer  for  your  court  Yes No 

use  alone? 

•Your  computer  is  a  286 386 486 

•Do  you  have  and  use  a  fax?  Yes No 

•Do  you  have  and  use  a  modem?  Yes No 

•If  you  have  a  new  modem,  are  you  able  to 

find  someone  to  train  you  to  use  it?  Yes No 

•Would  you  have  to  pay  for  the  training?  Yes No 

•Is  your  telephone  budget  adequate?  Yes No 

•Does  your  database  program  include: 

-  Case  Management  Yes No 

-  Case  Maintenance  Yes No 

-  Case  Charges  Yes No 

-  Scheduling  Yes No 

-  Docketing  Yes No 

-  Party/Attorney  Information  Yes No 

-  Cashier/Accounting  Yes No 

-  Disbursement  Processing  Yes No 

-  Multi-Charge  Ciution  Form  Yes No 

-  File  Tracking  Yes No 

-  Case  Disposition  Yes No 

-  Central  Case  Index  Yes No 

-  State  Statistical  Reporting  Yes No 

-  Management  Reporting  Yes No 

-  Query  Yes Nq_ 

•Contract  Facilities  Yes Nq_ 

•Tribal  Owned  Facilities  Yes Nfl_ 

•Number  of  Judicial  Department  Facilities  

•Administration  Offices  Yes No Sq.Ft. 


•Police  Station  Yes No Sq.Ft. 

•Court  Facility  Yes No Sq.Ft. 

•Detention  Facility  Yes No Sq.Ft. 

•Number  of  Detained  People  

•Percent  Loading  of  Detention  Facility         


38 


101 


•Average  Number  of  Detained  People 

•Number  of  Detention  Beds 

•Separate  Court  Room  Yes No 

•Jury  Room  Yes No 

•Juvenile  Detention  Separate  From  Adults  Yes No 

•Gender  Separated  Detention  Facilities  Yes No 

•Do  You  Have  Adequate  Court  House  Yes No 

•EK)  Facilities  Meet  ADA  Requirements  Yes No 

G.        Training  and  Tectmic^  Assistance  Program 

•Number  of  Classes  Attended 
•Judges 

-  Law  Schools 

-  Paralegal  Schools 

-  Federal,  State  and  Other 
Judicial  Seminars 

-  National  Judicial  College 

-  National  Indian  Justice  Center 

-  Other  Training 
•r*robatioa  Officers 

-  Law  Schools 

-  Paralegal  Schools 

-  Federal,  State  and  Other 
Judicial  Seminars 

-  Other  Training 
•Clerks 

-  Law  Schools 

-  Paralegal  Schools 

-  Federal,  State  and  Other 

Judicial  Seminars 

-  National  Court  Clerks 

-  National  Indian  Justice  Center 

-  Other  Training 
•Other 

-  Law  Schools 

-  Paralegal  Schools 

-  Federal,  State  and  Other 

Judicial  Seminars 

-  Other  Training 

*Is  there  adequate  funding  for  Training  and  Tech.  Assist.      Yes No 

H.       Miscellaneous  Prograjms 

•Alternative  Dispute  Resolution  I*rograms  Yes No 


Yes 

No 

Yes 

No 

Yes 

_No 

Yes 

No 

Yes 

-Nfl_ 

Yes 

No 

Yes 

No 

Yes 

.No 

Yes 

No 

Yes 

No 

Yes 

No 

Yes 

No 

Yes 

.No 

Yes 

No 

Yes 

.No 
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•Mediation  Resolution  Yes No 

•Peace  Maker  Yes Nfl 

•Alternative  Dispute  Resolution 

•Describe 


•Tribal  Victims  Assistance  or  Victims  Services 

•Tribal  Vicums  Assistance  or  Victims  Services  Yes No 

•Tribal  Narcotics/Victims  Court  Yes Ni2__ 

•Tribal  Probation  Services  or  Diversion  Programs  Yes No 

•Juvenile  Services  Including  Child  Protection  Yes No 

•TraditionaJ  Tribal  Judicial  Practices  Yes No 

•RehabiliUtion  Programs  Yes NiJ 

•Traditional  Substance  Abuse  Programs  Yes No 

•Traditional/Alternative  Medical  Programs  Yes No 

•Traditional  Methods  of  Dispute  Resolution 

•RehabiliUtion  Programs  Yes Njj 

•Traditional  Substance  Abuse  Programs  Yes No 

•Traditional  /  Alternative  Medical  I*rograms  Yes Nfl 

•Cooperation  with  Non-Indian  Jurisdiction 

•Cross  deputization  of  law  enforcement  Yes Nfl 

•Full  Faith  and  Credit  with  other  courts  (state)  Yes Nfi 

•Comity  with  state  or  local  courts  Yes Kq 


III.       FTFNDING 


►Funding  levels  Current  Need 

•BIA  Funding 

•Tribal  Law  Library  Budget 

•Total  Judicial  Dept.  Annual        

Badget 

•Police  Dept.  Budget  

•Defender  Budget  

•Prosecutor  Budget 

•Detention  Budget  . 

•Juvenile  Court  Budget 

•Adult  Court  Budget 

•Probation  Office  Budget  _ 

•Alternative  Dispute 

Resolution  Budget 

•Total  Funding  — — 
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